United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT Op RECORD 

1 


United States Court qf Appeals for the 
District of Columbia mm 

APRIL TERM, 1939'ggl i Q 

No. 7426 


MILDRED V. ELLERY AXIj) MABEL HOFFMAN, 

APPELLANTS, 


rs. | 


THE WASHINGTON LOAN AND TRUST (COMPANY, 


A BODY CORPORATE, SU 
UNDER THE LAST WILL 
PAULINA ROOCA, VERA 
ROCCA, ET AL. 

BSTITUTED TRUSTEE 

1 AND TESTAMENT OF 
L. RO( , CA, IRENE M. 

APPEAL FI!OM T1IK DISTIJICT COTIIT 

TJIF. DISTRICT OK ( 

|0F TIIK UNITED STATES FOR 
f()M'MBIA 

FILED JUNE 2 

, 1939 - 

PRINTED JUNE 

12, 1939 


i 












United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1939. 

No. 7426 


MILDRED V. ELLERY AND MABEL HOFFMAN, 

APPELLANTS, 

VS. 

THE WASHINGTON LOAN AND TRUST COMPANY, 
A BODY CORPORATE, SUBSTITUTED TRUSTEE 
UNDER THE LAST AY ILL AND TESTAMENT 
OF PAULINA ROCCA, DECEASED, VERA L. 
ROCCA, IRENE M. ROCCA, LEO J. ROCCA, RAY¬ 
MOND P. ROCCA, GEORGE EMMERT, NELLIE R. 
O’HANLON, BLANCHE R. HERBERT, VIVIAN R. 
ROCCA, EUGENE L. ROCCA, ROMA L. O’HAN¬ 
LON, BERTHA NASSANO DeFRANCO, WALTER 
NASSANO, ANGELO NASSANO, MAY NASSANO, 
JOSEPH NASSANO, MAY NASSANO, GUARDIAN 
OF JOSEPH NASSANO, D. CARROLL ROCCA AND 
CLAUDE M. ROCCA, APPELLEES. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


INDEX 

Original Print 


Caption... a 1 

Bill for construction of will, etc. 1 1 

Plaintiff’s Exhibit “A” . 14 14 

Plaintiff’s Exhibit “C” . 16 16 

Certificate of Register of Wills. 20 19 

Report of guardian ad litem of Joseph Nassano, &c. 21 19 

Answer of Guardian ad litem of Joseph Nassano to bill 

for construction of will, etc. 28 26 


9—2469 










INDEX CONTINUED. 


Answer of the defendants Mildred V. Ellery and Mabel 

Hoffman. 

Answer of defendant, George Emmert, to bill for construc¬ 
tion of will, etc. 

Answer of the defendants, Vera L. Rocca, et al. 

Answer of the defendants D. Carroll Rocca and Claude 

M. Rocca . 

Stipulation. 

Opinion of Justice Bailey . 

Findings of fact . 

Conclusions of law . 

Decree construing will . 

Exception and notation of appeal by defendants 

Mildred V. Ellery and Mabel Hoffman. 

Memorandum: Report of the Auditor filed . 

Order ratifying auditor’s report and directing distribution 

Notice of appeal . 

Memoranda: Bond on appeal for $230.00 filed; additional 

deposit for costs by Gertman—$5. 

Statement of points on which defendants Mildred E. El¬ 
lery and Mabel Hoffman intend to rely on their 

appeal, &c. 

Docket entries .•. 

Designation of record on appeal . 

Designation of additional portions of record, &c. on behalf 

of D. Carroll Rocca, et al. 

Designation of additional portions of record, &c. on behalf 

of Vera L. Rocca, et al. 

Designation of additional portions of record, &e. on behalf 

of Vera L. Rocca, et al. 

Memorandum: Affidavits of Byron G. Carson and James E. 
Artis as to service of designations of additional 

portions of the record—filed . 

Clerk’s certificate . 


Original 

Print 

28 

26 

33 

30 

36 

32 

40 

35 

44 

38 

49 

42 

50 

43 

55 

47 

57 

48 

60 

50 

61 

51 

62 

51 

65 

53 

67 

55 

68 

35 

72 

58 

73 

59 

77 

62 

78 

63 

79 

64 


79 64 

80 65 
























United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Equity Xo. 64737 


The Washington Loan and Trust Company, a body cor¬ 
porate, substituted trustee under the last will and tes¬ 
tament of Paulina Rocca, Plaintiff, 


vs. 

Mildred V. Ellery, Mabel Hoffman, George Emmert, 
Bertha Xassano De Franco, et al., Defendants . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
tiled and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill for Construction of Will, Etc. 

Filed June 17 1937 

In the District Court of the United States for the District of 

Columbia 

Holding an Equity Court. 

Equity Xo. 64737 

The Washington Loan and Trust Company, a body cor¬ 
porate, substituted trustee under the last will and testa¬ 
ment of Paulina Rocca, Plaintiff , 

vs. 

1. Mildred V. Ellery, 812 Delafield Place. X. W., Wash¬ 

ington, D. C., 

2. Mabel Hoffman, 2912 13th Street, N. W., Washington, 

D. C., 
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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Equity Xo. 64737 

The Washington Loan and Trust Company, a body cor¬ 
porate, substituted trustee under the last will and tes¬ 
tament of Paulina Rocca, Plaintiff, 

vs. 

Mildred V. Ellery, Mabel Hoffman, George Emmert, 
Bertha Xassano De Franco, et ah, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill for Construction of Will, Etc. 

Filed June 17 1.937 

In the District Court of the United States for the District of 

Columbia 

Holding an Equity Court. 

Equity Xo. 64737 

The Washington Loan and Trust Company, a body cor¬ 
porate, substituted trustee under the last will and testa¬ 
ment of Paulina Rocca, Plaintiff, 

vs. 

1. Mildred V. Ellery, 812 Delafield Place, N. W., Wash¬ 

ington, D. C., 

2. Mabel Hoffman, 2912 13th Street, N. W., Washington, 

D. C., 
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3. George Emmert, 917 Grant Place, X. W., Washington, 

D. C., 

4. Bertha Nassano De Franco, 350 4tli Avenue, South, 

Apt. 6, St. Petersburg, Florida, 

5. Walter Nassano, Kirkwood Post Office, New Jersey, 

6. Angelo Nassano, 4304 York Road, Philadelphia, Penn¬ 

sylvania, 

7. May Nassano, 16 S. Windsor Avenue, Atlantic City, 


New Jersey, 

8. Joseph Nassano, c/o Atlantic County Hospital for Men¬ 

tal Diseases, Northfield, Atlantic Co., New Jersey, 

9. May Nassano, Guardian of Joseph Nassano, 16 Windsor 

Avenue, Atlantic City, New Jersey, 

10. 1). Cakroi.i. Rocca, 1826 C Street, S. H., Apt. 4. Washing¬ 

ton, D. C., 

11. Claude M. Rocca, 412 3rd Street, N. E., Apt. 3, Wash¬ 

ington, D. C., 

12. Veka L. Rocca, 1342 Irving Street, X. AY., Washington, 

D. C., 

13. Irene M. Rocca, 1342 Irving Street, X. W., Washington, 

D. C., 

14 Nellie R. O’Hanlon, 7164 Alaska Avenue, N. AY., AYash- 
ington, D. C., 

15. Leo J. Rocca, 1735 Holly Street, X. AA\, Washington, 
D. C., 

2 16. Raymond P. Rocca, 3355 Tennyson Street, N. AA\, 

AA'ashington, D. C., 

17. Blance R. Herbert, 1611 Varnuni Street, N. AY., AA’asli- 

ington, D. C., 

18. Vivian R. Rocca, 1342 Irving Street, N. AY., AYasliing- 

ton, D. C. 

19. Eugene L. Rocca, 1342 Irving Street, X. AY., AYashing- 

ton, D. C., and 

20. Roma L. O’Hani.on, 7164 Alaska Avenue, N. AA\, AYash- 

ington, D. 0., Defendants. 


To the District Court of the United States for the District of 
Columbia, 

The plaintiff, The Washington Loan and Trust Company, 
respectfully shows to the Court as follows: 

1. Plaintiff, The A\ 7 ashington Loan and Trust Company, 
is «ji corporation organized and existing under and by virtue 
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of the laws of the United States, relating* to the District of 
Columbia, and files this bill as the person appointed by a 
decree of this Court passed on the 25th day of August, 1915, 
in Equity Cause #33,550 substituted trustee of the last will 
and testament of Paulina Rocca, deceased, a certified copy 
of said decree is attached hereto, marked “Plaintiff’s Ex¬ 
hibit A”, and is prayed to be read as a part hereof. 

2. That the defendants, Mildred V. Ellery, Mabel Hoff¬ 
man and George Emmert, are the children of Mary Hall; 
that the defendants, Bertha Nassano DeFranco, Walter 
Xassano, Angelo Nassano, May Nassano, and Joseph Nas¬ 
sano, are the children of Jennie Nassano; that the defen¬ 
dants, I). Carroll Rocca and Claude M. Rocca, are the 
children of Daniel C. Rocca; that the defendants, Vera L. 
Rocca, Irene M. Rocca, Nellie R. O’TIanlon, Leo J. Rocca, 
Raymond P. Rocca, Blanche R. Herbert, Vivian R. Rocca 
and Eugene L. Rocca, are the children of John B. Rocca; 

all of said defendants are of full legal age and are 
3 sued in their own right as hereinafter set forth, their 

respective residences being as stated in the caption of 
this bill; that the defendant, Joseph Nassano, was adjudged 
of unsound mind by the Court of Common Pleas of Atlantic 
County, New Jersey, on the 1st day of February, 1919, and 
the defendant, May Nassano, was, by the Atlantic County 
Orphans’ Court, State of New Jersey, appointed his 
guardian and duly qualified and is acting as such, a certi¬ 
fied copy of said appointment is attached hereto, marked 
“Plaintiff’s Exhibit B’’, and is prayed to be read as a part 
hereof; the said May Nassano is sued herein both individu¬ 
ally and as guardian of the said Joseph Nassano; the defen¬ 
dant, Roma L. O’Hanlon, is of full age and is sued in her 
own right and as the person to whom Nellie R. O’Hanlon 
conveyed all of her right, title and interest in the real and 
personal property of the estate of Paulina Rocca by deed 
dated the 9th day of July, 1934, recorded in liber 6809 and 
folio 193 of the land records of the District of Columbia. 

3. That Paulina Rocca, late a resident of the District of 
Columbia, departed this life leaving a last will and testa¬ 
ment dated and executed the 29th day of September, 1905, 
which was duly admitted to probate and record by this 
Honorable Court in Administration Cause #19,704, a cer¬ 
tified copy of said will is attached hereto, marked “Plain¬ 
tiff’s Exhibit 0”, and is prayed to be read as a part hereof. 
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4. Iii and bv her said last will and testament, dated and 
executed the 29th day of September, 1905, the said Paulina 
Rocea devised and bequeathed her estate as follows: 

44 1 nominate and appoint my son, John B. Rocea, to be the 
executor of this my Last Will and Testament, without bond, 
and direct him to set aside the sum of five hundred dollars 
and apply the same as in his discretion may seem best for 
the relief of my needy relatives. I also appoint said John 
B. Rocea trustee to carry out the provisions of this my Last 
Will and Testament, and for that purpose give, devise and 
bequeath unto him all my estate (except said sum of five 
hundred dollars) now owned or that may be hereafter ac¬ 
quired to be held by him in and upon the following trusts: 
To permit my sons Giovanni Rocea and David Rocca to use 
and occupy my house No. 207 F Street, northwest, in the 
City of Washington, in the District of Columbia, free 
4 of rent during their joint lives and the life of the sur¬ 
vivor of them, and on the death of the survivor said 
house to become a part of the residue of my estate and take 
the course provided for said residue. And whereas I have 
heretofore at the request of my daughter Mary Hall ad¬ 
vanced to her the sum of ninety five hundred dollars with 
full knowledge on her part that the same was to be accepted 
as an advance to her from my estate, now I direct that in as¬ 
certaining the amount of said residue of my estate said sum 
of ninety five hundred dollars (without interest) be in¬ 
cluded, said residue of mv estate to be held bv mv said 
named trustee as follows: (charging Mary’s share with the 
said advancement). 

44 One-sixth thereof hold for the use of my daughter Mary 
Hall, and the income arising therefrom pay over to her dur¬ 
ing her life, and on her death leaving children pay over said 
income to said children in equal shares, per stirpes and not 
per capita, until her youngest living child arrives at the age 
of twenty one years, and then pay over and convey the same 
in equal shares to said children. 

“One-sixth thereof hold for the use of mv son David 


Rocca, and the income arising therefrom pay over to him 
during his life, and on his death leaving children pay over 
said income to said children in equal shares, per stirpes and 
not per capita, until his youngest living child arrives at the 
age of twenty one years, and then pay over and convey the 
same in equal shares to said children. 
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“One-sixth thereof hold for the nse of my son Giovanni 
Roeca and the income arising therefrom pay over to him 
during his life, and on his death leaving children pay over 
said income to said children per stirpes and not per capita, 
until his youngest living child arrives at the age of twenty 
one years, and then pay over and convey the same in equal 
shares to said children. 

“One sixth thereof hold for the use of my daughter, Jen¬ 
nie Xassano and the income arising therefrom pay over to 
her during her life, and on her death leaving children, pay 
over said income to said children in equal shares, per stirpes 
and not per capita, until the youngest living child arrives 
at the age of twenty one years, and then pay over and con¬ 
vey the same in equal shares to said children. 

“One sixth thereof hold for the use of my son Daniel 
Roeca and the income arising therefrom pay over to him 
during his life, and on his death leaving a widow pay over 
said income to his widow for her life, and on the death of 
both leaving children of said Daniel, pay over said income to 
said children in equal shares, per stirpes and not per capita, 
until the youngest living of said children arrives at the age 
of twenty one years, and then pay over and convey the same 
in equal shares to said children. 

“One-sixth thereof hold for the use of my son John B. 
Roeca, and the income therefrom arising pay over to him 
during his life, and on his death leaving a widow pay over 
said income to his widow for her life, and on the death of 
both leaving children of said John B. Roeca pay over 
o said income to said children in equal shares, per 
stirpes and not per capita, until the youngest living 
of said children arrives at the age of twentv one vears, and 
then pay over and convey the same in equal shares to said 
children. 

“Should either of my said children, Mary, David, Gio¬ 
vanni, Jennie, Daniel or John B. die leaving no children nor 
descendants of children him or her surviving, it is my will 
that the part of the residue above devised in trust for my 
child so dying, shall be held for the survivors of my said 
children and the children of such of them as may die, equally 
per stirpes and not per capita, upon the same trusts as here¬ 
inbefore provided for the shares devised for the use of said 
children respectively. 
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“In the management of the residue of my estate I author¬ 
ize my said trustee to invest and reinvest the same, and to 
pay all necessary expenses incurred for taxes, repairs, in¬ 
surance and costs connected with the management of the 
trust reposed in him. Should any devisee, legatee or party 
entitled to any interest under and by virtue of the pro¬ 
visions of this will and testament, attempt in any way to 
contest or invalidate the same, either in whole or in p&rt, 
such devisee, legatee or party entitled to an interest there¬ 
under, shall forfeit all right in or under this will.” 

, 5. Plaintiff is informed and believes and therefore avers 
that the aforesaid Mary Hall departed this life intestate on 
or about the 1st dav of Mav, 1937, leaving as her sole and 
only heirs-at-law and next of kin her children, Mildred V. 
Ellery, Mabel Hoffman and George Emmert: that the afore¬ 
said David Rocca departed this life intestate on or about the 
7th day of April, 1910, leaving as his sole and only heirs-at- 
law and next of kin his brothers and sisters, namely: John 
B. Rocca, Daniel 0. Rocca, Giovanni Rocca, Jennie Xassano 
and Mary Hall; that the aforesaid Giovanni Rocca departed 
this life on or about the 13th day of December, 1910, intes¬ 
tate, leaving as his sole and only heirs-at-law and next of kin 
}iis brothers and sisters, namely: John B. Rocca, Daniel C. 
Rocca, Jennie Xassano and Mary Hall: that the aforesaid 
Jennie Xassano departed this life intestate on or about the 
17th day of June, 1936, leaving as her sole and only heirs- 
at-law and next of kin her children, Bertha Xassano De- 
Franco, Walter Xassano, Angelo Xassano, May Xassano 
and Joseph Xassano; that the aforesaid Daniel C. Rocca de¬ 
parted this life intestate on or about the 21st day of Jan¬ 
uary, 1928, leaving as his sole and only heirs-at-law and next 
of kin his widow, Catherine Rocca, who departed this 
6 life on or about the 21st day of February, 1935, and 
his children, D. Carroll Rocca and Claude M. Rocca; 
and that the aforesaid John B. Rocca departed this life on 
or about the 15th day of May, 1916, leaving a last will and 
testament duly admitted to probate and record by this 
Honorable Court in Probate Cause =22,S42, and by which 
he devised and bequeathed his entire estate to his children, 
Vera L. Rocca, Irene M. Rocca, Xellie R. ()'Hanlon, Leo .T. 
Rocca, Raymond P. Rocca, Blanche R. Herbert, Vivian R. 
Rocca and Eugene L. Rocca, subject to a life estate in his 
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wife, Asunta Rocca, who departed this life on or about the 
23rd day of November, 1933. 

6. Plaintiff, by the decree of this Court passed on the 25th 
day of August, 1915, in Equity Cause ir33,550, was directed 
to take charge of and administer all of the estate of Paulina 
Rocca, including the following personal estate; 

100 Shares of stock of The Washington Gas Light Com¬ 
pany, 

50 Shares of stock of The Capital Traction Company, 

One $1500 bond of The Washington Gas Light Company, 

One $500 bond of The Capital Traction Company, 

Three $1000 Bonds of The Metropolitan Railway Com¬ 
pany, and including the following real estate: 

Premises known as No. 207 F Street, N. W., Washington, 
P. C. 

Premises known as No. 1219 5th Street, N. W., Washing¬ 
ton, D. C. 

Premises known as No. 812 F Street, N. W., Washington, 

I) . C. 

Premises known as No. 86 M Street, N. W., Washington, 
D. C. 

Premises known as No. 302 H Street, N. W., Washington, 

J) . C. 

Premises known as No. 1209 5th Street, N. W., Washing¬ 
ton, D. C. 

Premises known as No. 1125 New Jersey Avenue, N. W., 
Washington, D. C. 

Premises known as No. 614 Louisiana Avenue, N. W., 
Washington, D. C. 

Premises known as No. 818 6th Street, N. W., Washing¬ 
ton, D. C. 

Premises known as No. 917 D Street, N. W., Washington, 
D. C. 

Premises known as No. 808 9th Street, N. W., Washing¬ 
ton, D. C. 

with the same rights, powers, privileges and duties as 
though plaintiff had been appointed trustee under the last 
will and testament of the said Paulina Rocca, deceased. 

Said decree dated the 25th day of August, 1915, also pro¬ 
vides : 
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7 “That the title to the said property he divested 

from John B. Roeca, who was appointed Trustee 
under the will of the said Paulina Roeca, deceased, and the 
title to said property is vested in said 'Washington Loan and 
Trust Company, its successors and assigns, subject to the 
provisions of the last will and testament of Paulina Rocca, 
deceased, and to the further order of this Court. And it is 
further ordered that John B. Rocca deliver and turn over 
to said Washington Loan and Trust Company all the prop¬ 
erty of said estate now in the possession of said John B. 
Rocca.” 

7. After the passage of the aforesaid decree of this Court, 
the said John B. Rocca delivered to plaintiff the personal 
property set forth in said decree and the title to the afore¬ 
said real estate became vested in plaintiff for the uses and 
purposes set forth in the will of the said Paulina Rocca, and 
thereupon plaintiff took charge of and has since adminis¬ 
tered said personal and real property of the said Paulina 
Rocca and paid the net income therefrom unto the parties 
entitled thereto. 

8. Plaintiff since its appointment as said substituted trus¬ 
tee has received the proceeds from the sale of the three 
$1000 bonds of the Metropolitan Railway Company and the 
one $500 bond of The Washington Gas Light Company and 
it has invested the same by the purchase of three $1000 
bonds of the Baltimore and Ohio Railway Company and one 
$500 bond of the Northern Pacific Railway Company and a 
deed of trust note of the Trinity College in the principal sum 
of $275; a full and complete statement of the property now 
in the hands of plaintiff as substituted trustee of the will of 
Paulina Rocca, is set forth in the statement attached hereto, 
marked “Plaintiff’s Exhibit D”, and is prayed to read as a 
part hereof. The title to the real estate mentioned herein 
is still vested in plaintiff as substituted trustee for the uses 
and purposes set forth in the will of the said Paulina Rocca. 

9. Because of the death of all of the persons entitled to a 
life interest in all or part of the Estate of Paulina Rocca, 
plaintiff is now desirous of conveying and distributing the 

real and personal property of the estate of Paulina 
8 Rocca unto the parties entitled thereto under the 

terms and provisions of her will. Plaintiff is, how¬ 
ever, unable to determine, without the aid of this Court the 
interest in the aforesaid parcels of real estate to be con- 
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veyed to the parties defendant herein and it is likewise un¬ 
able to determine the amount of personal property to which 
they are entitled because it is in doubt as to the construction 
of the following paragraphs of the will of the said Paulina 
Rocca: 

“One-sixth thereof hold for the use of my son Daniel 
Rocca and the income arising therefrom pay over to him 
during his life, and on his death leaving a widow pay over 
said income to his widow for life, and on the death of both 
leaving children of said Daniel, pay over said income to said 
children in equal shares, per stirpes and not per capita, until 
the youngest living of said children arrives at the age of 
twenty-one years, and then pay over and convey the same 
in equal shares to said children. 

“One-sixth thereof hold for the use of my son John B. 
Rocca, and the income therefrom arising pay over to him 
during his life, and on his death leaving a widow pay over 
said income to his widow for her life, and on the death of 
both leaving children of said John B. Rocca pay over said 
income to said children in equal shares, per stirpes and not 
per capita, until the youngest living of said children arrives 
at the age of twenty one years, and then pay over and con¬ 
vey the same in equal portions to said children.” 

10. Plaintiff is unable to determine:— 

a. Whether said paragraphs of said will are in violation 
of Title 25, Section 112, of the Code of Laws of the District 
of Columbia, as follows: 

“Perpetuities.—Except in the case of gifts or devises to 
charitable uses, every future estate, whether of freehold or 
leasehold, whether by way of remainder or without a pre¬ 
cedent estate, and whether vested or contingent, shall be 
void in its creation which shall suspend, or may by possibil¬ 
ity suspend, the power of absolute alienation of the prop¬ 
erty, so that there shall be no person or persons in being by 
whom an absolute fee in the same, in possession, can be con¬ 
veyed, for a longer period than during the continuance of 
not more then one or more lives in being and twenty-one 
years thereafter.” 

b. Whether said Paulina Rocca died intestate as to one- 
third of her estate if the aforesaid provisions of her will are 
in violation of Title 25, Section 112 of the Code of Laws of 
the District of Columbia. 
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9 c. Whether the aforesaid provisions of the will of 
Paulina Rocca, if found to be in violation of Title 25, 

Section 112 of the Code of Laws of the District of Columbia, 
affect the general scheme of the disposition of the estate of 
the said Paulina Rocca as provided in her said will; if so, to 
what extent. 

11. Plaintiff is also in doubt as to what, if any, duty it has 
in connection with the following provision of the will of 
Paulina Rocca: 

“And whereas T have heretofore at the request of my 
daughter Mary Hall advanced to her the sum of Ninety five 
hundred dollars with full knowledge on her part that the 
same was to be accepted as an advance to her from my 
^state, now I direct that in ascertaining the amount of said 
residue of mv estate said sum of ninety five hundred dollars 
(without interest) be included, said residue of my estate 
to be held by my said named trustee as follows: (charging 
Mary’s share with the said advancement),” 

in that it is unable to determine: 

a. Whether the said sum of ninety-five hundred ($9500) 
dollars is a charge against that portion of the estate of 
Paulina Rocca to be conveyed and distributed unto the 
children of the aforesaid Marv Hall. 

b. Whether the distributive share of the personal prop- 

ertv of the children of the said Marv Hall shall be sold bv 

* « » 

plaintiff and the proceeds therefrom applied by it to the 
payment of said sum of ninety-five hundred ($9500) dollars; 
if so, the person to whom the proceeds shall be paid and the 
amount thereof to which each person shall be entitled. 

c. Whether the interest in the real estate to be conveyed 
by plaintiff to the children of said Mary Hall shall be made 
subject to the payment of the entire sum of ninety-five hun¬ 
dred ($9500) dollars or any part thereof and, if so, the per¬ 
sons to whom said sum of ninety-five hundred ($9500) dol¬ 
lars or any part thereof is to be paid and the amount thereof 
to which each person shall be entitled. 

12. That by reason of the aforesaid, plaintiff is unable to 
determine how the will of Paulina Rocca should be con¬ 
strued and how the personal and real property held by it 
should be distributed and conveyed and what are its duties 

hereunder, and in order that plaintiff may properly 

10 perform the trust reposed in it by the decree passed 
on the 25th day of August, 1915, in Equity Cause 
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#33,550, it is necessary that it be advised as to the proper 
construction of the will of the said Paulina Rocca and the 
distribution and conveyance of the personal and real prop¬ 
erty herein mentioned. 

13. Plaintiff as substituted trustee aforesaid, desires to 
complete the duties vested in it by the decree of this Court 
passed on August 25, 1915, in Equity Cause #33,550, and 
requests that a full and final accounting be had in this Court 
by plaintiff of all the funds, properties, monies and invest¬ 
ments which have come into its hands as said trustee and 
that the plaintiff, upon such final account and the distribu¬ 
tion of the estate of Paulina Rocca, be relieved of its duties 
and responsibilities as trustee and fully and finally dis¬ 
charged of all further liability in such capacity. 

14. Plaintiff is advised and believes that it is without an 
adequate remedy at law and is therefore entitled to invoke 
the aid of this Honorable Court, holding an Equity term, to 
obtain the appropriate relief in the premises. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That subpoenas may issue out of this Court directed to 
each of the following persons: Mildred V. Ellery, Mabel 
Hoffman, George Emmcrt, Bertha Nassano DeFranco, 
Walter Nassano, Angelo Nassano, May Nassano, Joseph 
Nassano, D. Carroll Rocca, Claude M. Rocca, Vera L. Rocca, 
Irene M. Rocca, Nellie R. O’Hanlon, Leo J. Rocca, Raymond 
P. Rocca, Blanche R. Herbert, Vivian R. Rocca, Eugene L. 
Rocca and Roma L. O’Hanlon, directing them and each of 
them to appear and answer the exigencies of this bill, and 
that an order of publication be issued against each of said 
defendants who cannot be served with process in the Dis¬ 
trict of Columbia. 

2. That a guardian ad litem and attorney be appointed for 
the above-named defendant, Joseph Nassano, non compos 
mentis. 

3. That the will of Paulina Rocca be construed bv this 

Court and in particular that it be determined:— 

11 a. Whether the following paragraphs of the will of 

Paulina Rocca: 

“One-sixth thereof hold for the use of mv son Daniel 
Rocca and the income arising therefrom pay over to him 
during his life, and on his death leaving a widow pay over 
said income to his widow for life, and on the death of both 
leaving children of said Daniel, pay over said income to said 
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children in equal shares, per stirpes and not per capita, until 
the youngest living of said children arrives at the age of 
twenty-one years, and then pay over and convey the same in 
equal shares to said children. 

“One-sixth thereof hold for the use of my son John B. 
Rocca, and the income therefrom arising pay over to him 
during his life, and on his death leaving a widow pay over 
said income to his widow for her life, and on the death of 
both leaving children of said John B. Rocca pay over said 
income to said children in equal shares, per stirpes and not 
per capita, until the youngest living of said children arrives 
at the age of twenty-one years, and then pay over and con¬ 
vey the same in equal portions to said children.” 

are in violation of Title 25, Section 112, of the Code of Laws 
of the District of Columbia, as follows: 

“Perpetuities.—Except in the case of gifts or devises to 
charitable uses, every future estate, whether of freehold or 
leasehold, whether by way of remainder or without a pre¬ 
cedent estate, and whether vested or contingent, shall be 
void in its creation which shall suspend, or may by pos¬ 
sibility suspend, the power of absolute alienation of the 
property, so that there shall be no person or persons in be¬ 
ing by whom an absolute fee in the same, in possession, can 
be conveyed, for a longer period than during the continu¬ 
ance of not more than one or more lives in being and twenty- 

one vears thereafter.” 

* 

b. Whether said Paulina Rocca died intestate as to one- 
third of her estate if the aforesaid provisions of her will are 
in violation of title 25, Section 112, of the Code of Laws of 
the District of Columbia. 

c. Whether the aforesaid provisions of the will of Paulina 
Rpcca, if found to be in violation of Title 25, Section 112 
of the Code of Laws of the District of Columbia, affect the 
general scheme of the disposition of the estate of the said 
Paulina Rocca as provided in her said will; if so, to what ex¬ 
tent. 

d. Whether the following provision of the will of Paulina 
Rocca constitutes a charge against the portion of the estate 
of Paulina Rocca to be conveyed and distributed to the 
children of Mary Hall: 
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“And whereas I have heretofore at the request of my 
daughter Mary Hall advanced to her the sum of Ninety 
five hundred dollars with full knowledge on her part 
12 that the same was to be accepted as an advance to 
her from my estate, now I direct that in ascertaining 
the amount of said residue of my estate said sum of ninety 
five hundred dollars (without interest) be included, said 
residue of my estate to be held by my said named trustee as 
follows: (charging Mary’s share with the said advance¬ 
ment).’’ 

e. Whether the distributive share of the personal prop¬ 
erty of the children of the said Mary Hall shall be sold by 
plaintiff and the proceeds therefrom applied by it to the 
payment of said sum of ninety-five hundred ($9500) dol¬ 
lars; if so, the persons to whom the proceeds shall be paid 
and the amount thereof to which each person shall be en¬ 
titled. 

f. Whether the interest in the real estate to be conveyed 
by the plaintiff to the children of said Mary Hall shall be 
made subject to the payment of the entire sum of ninety- 
five hundred ($9500) dollars or any part thereof and, if so, 
the persons to whom said sum of ninety-five hundred 
($9500) dollars or any part thereof is to be paid and the 
amount thereof to which each person shall be entitled. 

4. That plaintiff, The Washington Loan and Trust Com¬ 
pany, be informed and instructed as to its duties as substi¬ 
tuted trustee in respect to the matters referred to in the 
tenth and eleventh paragraphs hereof. 

5. That this cause be referred to the Auditor of this Court 
with instructions to state the final account of plaintiff as 
substituted trustee of the will of Paulina Rocea, to hear such 
testimony as may be adduced in connection therewith, to 
recommend reasonable and suitable allowance to your trus¬ 
tee from both the real and personal estate for services per¬ 
formed in carrying out the provisions of said trust, also for 
the expenses in connection therewith, including reasonable 
compensation to counsel for services rendered and to be 
rendered to said plaintiff, court costs and expenses and to 
report his conclusions to this Court. 



14 ELLERY ET AL. VS. THE WASH. LOAN & TR. CO. ETC. ET AL. 

13 6. And for such other and further relief as to the 
Court may seem just and proper. 

THE WASHINGTON LOAN AND TRUST 
COMPANY, a body corporate, 

By WM. H. BADEN 

Vice President & Trust Officer 

ARTHUR PETER 
ARTHUR C. KEEFER 
Attorneys for Plaintiff , The 

Washington Loan and Trust Company. 

District of Columbia, ss: 

Win. H. Baden, being first duly sworn on oath deposes and 
says that he is Vice President and Trust Officer of The 
Washington Loan and Trust Company, a body corporate, 
the plaintiff named in the foregoing bill; that he has read 
tile said bill subscribed by him for and on behalf of The 
Washington Loan and Trust Company, and knows the con¬ 
tents thereof: that the facts therein stated as upon personal 
knowledge are true, and those stated as upon information 
and belief he believes to be true. 

WM. H. BADEN 

Subscribed and sworn to before me this 14th dav of June, 
A. D. 1937. 

HARRY W. GAUSS 

(Notarial Seal) Notary Public. D. C. 

14 Plaintiff's Exhibit “A” 

Filed Aug 25 1915 J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia 
Equity No. 33550 
Daniel C. Rocca, Plaintiff, 
vs. 

John B. Rocca. et al., Defendants. 

This cause coming on to be heard upon the petition of 
Daniel C. Rocca and the answers filed thereto, and having 
been considered by the Court, it is this 25th day of August, 
A. D. 1915, 
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ADJUDGED, ORDERED AND DECREED that the 
Washington Loan and Trust Company be, and it is hereby 
appointed Trustee to enter upon and take charge of and ad¬ 
minister all the estate of Paulina Rocca, deceased, including 
the following personal estate:— 

100 shares of stock of the Washington Gas Light Co. 

1, $1,500.00 bond of the Washington Gas Light Co. 

50 shares of stock of the Capital Traction Co. 

1 $500.00 bond of the Capitol Traction Co. 

3, $1,000.00 bonds of the Metropolitan Railway Co. 

and including the following real estate:— 

Promises known ns Xo. 207 F St., X. W., Washington, D. C. 

1210 5th St. X. W., Washington, D. C. 

812 F St. X. W., Washington, 1). C. 

80 M St. X. W., Washington, D. C. 

302 II St. X’. W., Washington, I). C. 

1200 5th St. N. W., Washington, D. C. 

1125 X. .1. Ave. X. W., Washington, D. C. 

(514 La. Ave. X. W. Washington, D. C. 

818 6th St. X. W. Washington, D. C. 

917 D St. X. W. Washington, D. C. 

SOS 9th St. X. W. Washington, D. C. 

with the same rights, powers, privileges and duties as 
though the said Washington Loan and Trust Company had 
been appointed Trustee under and by the last will and testa¬ 
ment of the aforesaid Paulina Rocca, deceased. 

IT IS FURTHER ADJUDGED, ORDERED AND DE¬ 
CREED that the title to the said property be divested from 
John B. Rocca, who was appointed Trustee under the 
15 will of the said Paulina Rocca, deceased, and the title 
to said property is vested in said Washington Loan 
and Trust Company, its successors and assigns, subject to 
the provisions of the last will and testament of Paulina 
Rocca, deceased, and to the further order of this Court. 
And it is further ordered that John B. Rocca deliver and 
turn over to said Washington Loan & Trust Company all the 
property of said estate now in the possession of said John 
B. Rocca 

Bv the Court: 

F. L. SIDDONS 
Justice . 
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We consent: 

WALTER C. BALDERSTON 
Attorney for Daniel C. Rocca. 

JAS. E. PADGETT, 

Atty for John B. Rocca & Jennie Nassano. 

A True Copy 

Test: 

CHARLES E. STEWART, 

Clerk 

By ELIZABETH WILSON 
(Seal) Asst Clerk 

16 Plaintiff’s Exhibit “C” 

Endorsed: Filed Sep 11 1907 James Tanner, Register 
of Wills, D. C. Clerk of Probate Court. 

In the name of God, Amen: 

I, Paulina Rocca, of the City of Washington, in the Dis¬ 
trict of Columbia, being of sound and disposing mind and 
memory, do make, publish and declare this as and to be my 
Last Will and Testament, hereby revoking any other wills 

and testaments bv me heretofore made. 

*> 

I nominate and appoint my son, John B. Rocca, to be the 
executor of this my Last Will and Testament, without bond, 
and direct him to set aside the sum of five hundred dollars 
and apply the same as in his discretion may seem best for 
the relief of my needy relatives. I also appoint said John B. 
Rocca trustee to carry out the provisions of this my Last 
Will and Testament, and for that purpose give, devise and 
bequeath, unto him all my estate, (except said sum of five 
hundred dollars) now owned or hereafter acquired to be 
held by him in and upon the following trusts: To permit 
my sons Giovanni Rocca and David Rocca to use and occupy 
my Jiouse NO: 207 F street north-west in the city of Wash¬ 
ington, in the District of Columbia, free of rent during their 
joint lives and the life of the survivor of them, and on the 
death of the survivor said house to become a part of the 
residue of my estate and take the course provided for said 
residue. And whereas I have heretofore at the request of 
my daughter Mary Hall advanced to her the sum of ninety 
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five hundred dollars with full knowledge on her part that 
the same was to be accepted as an advance to her from my 
estate, now 1 direct that in ascertaining the amount of said 
residue of my estate said sum of ninety five hundred dol¬ 
lars (without interest) be included, said residue of my estate 
to be held by my said named trustee as follows: (charging 
Mary’s share with the said advancement.) 

17 One sixth thereof hold for the use of my daughter 
Mary Hall, and the income arising therefrom pay 

over to her during her life, and on her death leaving children 
pay over said income to said children in equal shares, per 
stirpes and not per capita, until her youngest living child 
arrives at the age of twenty one years, and then pay over 
and convey the same in equal shares to said children. 

One sixth thereof hold for the use of my son David Rocca, 
and the income arising therefrom pay over to him during 
his life, and on his death leaving children pay over said in¬ 
come to said children in equal shares, per stirpes and not 
per capita, until his youngest living child arrives at the age 
of twenty one years, and then pay over and convey the same 
in equal shares to said children. 

One sixth thereof hold for the use of my son Giovanni 
Rocca and the income arising therefrom pay over to him 
during his life, and on his death leaving children pay over 
said income to said children, per stirpes and not per capita, 
until his youngest living child arrives at the age of twenty 
one years, and then pay over and convey the same in equal 
shares to said children. 

One sixth thereof hold for the use of my daughter Jennie 
Xassano and the income arising therefrom pay over to her 
during her life, and on her death leaving children pay over 
said income to said children in equal shares, per stirpes and 
not per capita, until the youngest living child arrives at the 
age of twenty one years, and then pay over and convey the 
same in equal shares to said children. 

One sixth thereof hold for the use of my son Daniel Rocca, 
and the income arising therefrom pay over to him during his 
life, and on his death leaving a widow pay over said income 
to his widow for her life, and on the death of both leaving 
children of said Daniel pay over said income to said children 
in equal shares, per stirpes and not per capita, until 

18 the youngest living of said children arrives at the 
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age of twenty one years, and then pay over and con¬ 
vey the same in equal shares to said children. 

One sixth thereof hold for the use of my son John B. 
Rocca, and the income therefrom arising pay over to him 
during his life, and on his death leaving a widow pay over 
said income to his widow for her life, and on the death of 
both leaving children of said John B. Rocca pay over said 
income to said children in equal shares, per stirpes and not 
per capita, until the youngest living of said children arrives 
at the age of twenty one years, and then pay over and con¬ 
vey the same in equal shares to said children. Should either 
of my said children, Mary, David, Giovanni, Jennie, Daniel 
or John B. die leaving no children nor descendants of 
children him or her surviving, it is my will that the part of 
the residue above devised in trust for mv child so dving, 
shall be held for the survivors of my said children and tin* 
children of such of them as may die, equally per stirpes and 
not per capita, upon the same trusts as hereinbefore pro¬ 
vided for the shares devised for ihe use of said children re¬ 
spectively. 

In the management of the residue of my estate I authorize 
my said trustee to invest and reinvest the same, and to pay 
all necessary expenses incurred for taxes, repairs, insur¬ 
ance and costs connected with the management of the trusts 
reposed in him. Should any devisee, legatee, or party en¬ 
titled to any interest under and by virtue of the provisions 
of this will and testament, attempt in any way to contest or 
invalidate the same, either in whole or in part, such devisee, 
legatee or party entitled to an interest thereunder, shall 
forfeit all right in or under this Will. 

In testimony whereof I have hereunto set my hand and 
seal this 29th day of September A. D. 1905. 

her 

PAULINA ' X ROCCA (Seal) 
mark 

19 Signed, sealed, published and declared by the above 
named Testatrix, Paulina Rocca, as and to be her 
Last Will and Testament, in our presence, who in her 
presence, at her request and in the presence of each other, 
have hereto set our names as witnesses. 

Cernuschi Bassano =p601-3 St XW 

Nicholas Jaselli-Priest—422—3 d st. N. W— 
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20 District Court of the United States for the 

District of Columbia 

Holding 1 Probate Court 
District of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, DO HEREBY 
CERTIFY, That the foregoing is a true copy of the original 
will of Paulina Rocca, deceased, filed and recorded in the 
office of the Register of Wills for the District of Columbia, 
Clerk of the Probate Court, aforesaid; and that the said 
will after having been duly proven, was, by order of the said 
Court, in accordance with the laws of the District of Colum¬ 
bia, admitted to probate and record on the 11th day of Sep¬ 
tember, A. I), one thousand nine hundred and seven. 

1 FURTHER CERTIFY, That said will was duly exe¬ 
cuted and proved agreeably to the laws and usages of the 
District of Columbia, and that I have compared the fore¬ 
going copy of said will, with the original record in said 
office, and find it to be a full, true, and correct transcript 
thereof. 

WITNESS, my hand and the seal of said Probate Court, 
this 10th day of June, A. D. 1937. 

THEODORE COGSWELL 

(Seal) Register of Wills for the Dis¬ 

trict, of Columbia , Clerk of 
the Probate Court. 

21 Report of Guardian Ad Litem of Joseph Nassano &c. 

Filed September 27 1937 
* * * 

Xita S. Ilinman, duly appointed guardian ad litem and 
attorney for Joseph Nassano, lunatic, respectfully shows to 
this Honorable Court the following: 

That she has carefully read and considered the last Will 
and Testament of Paulina Rocco, dated the 29th day of Sep¬ 
tember, 1905, and examined the proceedings had herein; 
that she contacted May Nassano, sister of her ward and his 
duly appointed guardian under the proceedings had in the 
Courts of New Jersey, securing from her the following in¬ 
formation : 
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That Joseph Xassano is about fifty (50) years of age; 
| that at the age of twenty-one years, he met with an accident 
necessitating a very delicate operation, in the performance 
of which operation a vein leading to the brain was injured, 
resulting in his present mental state. That he spent four¬ 
teen years in Kirthides Hospital for Mental Diseases, 49th 
Street and Market, Philadelphia, and for the past fifteen 
years at the Atlantic County Hospital for Mental Diseases, 
Xorthfiekl, Xew Jersey. That the Doctors hold little hope 
for his recovery at this time. That he never talks to any 
one, is ordinarily silent and quiet but understands what is 
i spoken to him; that if asked something that requires 
thought, it excites and irritates him. 

Affiant says, that due to his condition and the expense of 
his care and protection, his interests in his grandmother’s 
estate should be guarded and protected for his use. 

XOW, THEREFORE, as to the construction of the Will, 
ietc., this guardian ad litem and attorney reports the follow¬ 
ing: 

22 1. Examination discloses the facts alleged in para¬ 

graphs 1 and 2 to be true. 

i 2. That Paulina Rocca is the grandmother of Joseph Nas- 
sano, and that he is the son of Jennie Xassano, a daughter 
of Paulina Rocca. That Paulina Rocca departed this life 
on September 4,1907, leaving the said Will of September 29, 
1905, the copy of which is attached to the original proceed¬ 
ings herein. 

3. That the said Will contained the clauses set up in Para¬ 
graph 4 of the Bill for Construction, etc., which is a good 
and definite idea or scheme of testamentary distribution. 
It would appear that this testamentary scheme discloses an 
intention to care for and provide for all of her children in 
an equal manner, showing that she carefully thought it out 
and prepared it with clearness and in a definite manner. 

! 4. Examination discloses that the facts alleged in para¬ 
graph 5 are substantially true. 

5. Examination discloses that the Court passed an order 
August 15,1915, Equity Cause X"o. 33,550, directed the plain¬ 
tiff to take charge and administer the estate of Paulina 
Rocca, and affiant believes that plaintiff took over the estate 
as set out in paragraph f> of said Bill; however, this will be 
verified and stated in an auditor’s report and examination. 
The same can be stated for paragraphs 7 and 8 of said Bill. 
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6. As to paragraphs 9 and 10 of said bill, affiant says it is 
not her intention to contest the said Will, and therefore 
brings these facts to the attention of the Court in order that 
the Court may determine and instruct her how to proceed. 
In the clause setting out the “one-sixth to Daniel Rocca and 
the income arising therefrom pay over to him during his 

life, and on his death leaving a widow pay over said 
28 income to his widow for life, then to the children of 
said Daniel”, affiant found that at the death of 
Paulina Rocca, Daniel’s mother, the said Daniel had on the 
23d day of August, 1896 married one Catherine Poloni, and 
they were living together at the time of the Death of Paulina 
Rocca in 1907, and their children I). Carroll Rocca and 
Claude M. Rocca, were living at the time of the death of 
Paulina Rocca; that Daniel Rocca was married only the one 
lime and at his death on the 21st day of January, 1928, left 
his widow, Catherine Poloni Rocca, and his two children as 
his heirs at law and next of kin. Daniel Rocca’s widow died 
February 21, 1935. 

Likewise, the clause setting out the “one-sixth to John B. 
Rocca, etc.”, the said John B. Rocca married one Asunta 
Louisa Cassasa on January 14, 1883; that at the time of his 
mother’s death, John B. Rocca and wife Asunta were living 
together and all of their children had been born; that John 
B. Rocca died on May 15, 1916, leaving his widow, Asunta 
Cassasa Rocca, and his children as his heirs at law and next 
of kin; that he had been married to only the one woman, and 
that his widow died November 23, 1933. 

7. As to the violation of the rule of perpetuities, Title 25, 
Section 112 of the Code of Laws of the District of Columbia, 
affiant believes that had the foregoing two clauses of the 
Will been questioned at the time of the death of Paulina 
Rocca, in 1907, there may have been a decision in effect of a 
violation of said section of the Code, but after thirty years 
of carrying out the testator’s intentions under her Will, it 
seems a futile attempt at this time to raise that question. 
Particularly so, when it has now proven to have worked out 
as the testator had hoped and prepared for—the same 
people and the same heirs as at her death. 

8. Further, should the Court deem the foregoing 
24 two clauses a violation of the rule of perpetuities, 
then and in that event, would not the whole distribu¬ 
tion under said Will for a period of thirty years have to be 
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re-audited and re-distributed ? Would not the whole Will be 
of no effect under the testamentary scheme as set up by the 
testator? It would appear to affiant that to destroy the 
effect of a disposition of two of the one-sixth’s shares of 
the estate would destroy the testator’s intention to deal 
equally with all of her heirs. Then again, if one-third of the 
estate was intestate, the whole estate would become in¬ 
testate and setting up a distribution at law, there would be 
four parts to take—a distribution under the Will now makes 
only four parts. It would seem there is nothing to be 
gained by up-setting the Will and the testator’s original in¬ 
tention under the Will. 

The following is cited in the construction of Wills: 

“The language in a will which gives an executor his 
authority is presumed to have been made with reference to 
the statutory provisions relating thereto, and must be con¬ 
strued as if it embraced those provisions.” Vernor v. Co- 
ville, 54 Mich. 281, 20 N. W. 75. 40 Cvc. 1397. 

“The whole scheme of the will should be kept in mind in 
construing particular words and phrases, * * * ” 40 Cyc. 
1415. 

“Where, however, the different trust provisions included 
in the general scheme are inseparably connected and depen¬ 
dent upon each other, the valid trusts will fail with the in¬ 
valid.” 40 Cyc. 1420. 

“A construction which does not violate the rule against 
perpetuities should be adopted where the language of the 
will is reasonably susceptible of such a construction.” 
Nieoll v. Irby, 83 Conn. 530, 77 Atl. 957, Farnam v. Farnam, 
83 Conn. 369, 77 Atl. 70, Hayden v. Layton (Kv. 1910) 128 S. 
\i 7 . 90, Davis v. Work, 17 B. Mon. (Ivy.) 86, Kahn v. Tier- 
nev, 135 N. Y. App. Div. 897, 120 X. Y. Suppl. 663 (affirmed 
in'201 N. Y. 516, 14 N. E. 1095). 

Also see General Statement of Perpetuities in 30 Cvc. 
1466. 

“No presumption of an intention to die intestate as to 
any part of the property is to be made where the testator's 
words, as found in his will, can fairly be construed to 
25 dispose of the whole of it.” Hofius v. Hofius, 92 Pa. 

St. 305, Kaudenbach's Appeal, 87 Pa. St. 51, Little’s 
Appeal, 81 Pa. St. 190, Stelunan v. Stehman, 1 Watts (Pa) 
466, Klapp’s Estate, 19 Pa. Super. Ct. 150, In re Linnanl, 
37 Leg. Int. (Pa.) 234. 
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Affiant believes in applying the following citation to the 
two clauses in question as to rule on perpetuities, it will 
clarify the reading of said clauses and give effect to the in¬ 
tention of the testatrix, to-wit: 

“Where the testator’s intention is manifest from the con¬ 
text of the will and surrounding circumstances, but is en¬ 
dangered and obscured by inapt and inaccurate modes of 
expression, the language will be subordinated to the inten¬ 
tion ; and in order to effectuate such intention, as far as pos¬ 
sible, the court may depart from the strict word or phrase 
in a sense different from that which is ordinarily attributed 
to it, and for such purpose may mold or change the language 
of the will, such as by rejecting superfluous, absurd, or re¬ 
pugnant, words or phrases, or restricting them in their ap¬ 
plication; by supplying omitted words or phrases; by trans¬ 
posing words, expressions, or sentences; or by substituting 
one word or phrase for another. * * * Furthermore in sup¬ 
plying words in a will, such words only can be supplied as it 
is evident the testator intended to use.” See 49 Cent. Dig. 
Tit. “Wills” 981. 40 Cyc 1399, 2 (e) and 1402. And the 
cases cited thereunder. 

“No words should be rejected or refused their sensible 
meaning in the place where employed unless it is required to 
make sense for the context of the ■will.” Cruit v. Owen, 25 
App. Case (D. C.) 514 (affirmed in 203 U. S. 368, 27 S. Ct. 
71, 51 L. ed. 227) 

So that in the clause effecting the son Daniel and widow 
and heirs, the Court may supply the word “Catherine” in 
the third line after the word “Widow” and strike out “a” 
in front of the word “widow”, thus clearly stating the in¬ 
tention of the testatrix, as it is evident that was the inten¬ 
tion knowing the facts at the time of the making of the will 
—i.e., that Daniel was married to Catherine and they had 
children. 

So that in the clause effecting the son John B., the same 
may be applied by supplying the word “Asunta” after 
“widow,” and the same construction could be placed upon 
the clause as stated in the foregoing. 

8. As to paragraph 11 of said Bill, affiant believes that it 
is plain that an advancement was made to Mary Hall of the 
amount of $9500.00, that it is clearly stated that the same 
was made “(without interest)”, and that that 
26 amount was not to be paid back but to be calculated 





24 ELLERY ET AL. VS. THE WASH. LOAN & TR. CO. ETC. ET AL. 


in and accounted for out of the share of Marv Hall. 
However, there is evidence in the files of the Court in the 
Estate of Paulina Roeca that interest was charged on this 
amount. Affiant is informed that the interest so paid equals 
a sum in excess of $11,000.00, but as to the exact amount has 
no knowledge; however, this can be ascertained from a hear¬ 
ing by the auditor, and if this fact proves to be true, it 
would appear that the estate owes to Mary Hall all in excess 
of the $0500.00 paid and that said chargeable advance 
should be discharged. 

9. Affiant leaves to the Court the matter of construction 
of said will and the distribution, as requested in paragraph 
12 of said bill. 

10. As to paragraph 13 of said bill, affiant says that it ap¬ 
pears to her from the Will, that the testatrix intended to 
make a trust of six separate estates, which upon the happen¬ 
ing of certain contingencies or limitations were to be paid 
over and conveyed. Nothing in the Will expresses the in¬ 
tention of the testatrix to accumulate her estate in the en- 


tii,etv and be held for distribution to all of her heirs at one 
and the same time. For instance, John B. Rocca died on 
May 15, 1916 and his widow Asunta died on November 23, 
1933, and at the time of the death of the widow, the children 
were all above the age of twenty-one and should have re¬ 
ceived their distributive shares of their father's one-sixth 
share; likewise, Daniel Rocca died on January 21, 1928 and 
his widow Catherine died on February 21, 1935, and their 
children were above the age of twenty-one and should have 
received their distributive shares of their father's one-sixth 
share; likewise, Jennie Nassano died on June 17, 1936 and 
her children were then all above the age of twentv-one 
27 and the distribution of her one-sixth share should 
have been made; Mary Hall did not die until May 1, 
1937, and her death has now determined the entire distribu¬ 
tion. It may be that had the respective trustees set up the 
six separate estate as provided in the Will, that the fees on 
the respective estates for administration could have proven 
a saving to the respective persons to take thereunder. This, 
however, is a question for the Court and the Auditor. 


WHEREFORE, affiant having fully reported on the said 
bill, she prays as follows: 

1. That the prayers of said Bill for Construction of Will, 
etc. be considered and construed. 
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2. That the Court instruct affiant how to proceed in the 
Construction of said Bill. 

3. That a hearing bv the Auditor be decreed to determine 
the distributive share of her ward and client. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

XITA S. HINMAN 
Guardian ad Litem and Attor¬ 
ney for Joseph Nassano, 
Lunatic. 

District of Columbia, ss : 

Xita S. Hinman, being first duly sworn, on oath deposes 
and says, that she has read the foregoing report by her sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated as of her own knowledge are true, 
and those stated upon information and belief, she believes to 
be true. 

XITA S. HIXMAX 

Subscribed and sworn to before me this 27th day of Sep¬ 
tember, A. D. 1937. 

CHARLES E. STEWART, 
Clerk 

By R. E. LEE GOFF, 

Asst. Clerk 

XITA S. HIXMAX 
Attorney for Joseph Nassano. 

Xote: 

In reference to paragraph 8 hereof, the following citation 
is called to the attention of the Court, to-wit: 

28 40 Cyc 1924, 4. Interest on Advancement. An 

advancement, being in the nature of a gift, no inter¬ 
est is to be charged in determining its amount, in the ab¬ 
sence of an express provision to that effect in the will, 
which it is of course competent for the testator to make; 
* * * And the cases thereunder cited. 
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Answer of Guardian Ad Litem of Joseph Nassano to Bill 
for Construction of Will, Etc. 

Filed September 27 1937 
# * * 

Now comes Xita S. Hinman, guardian ad litem of Joseph 
Nassano, lunatic, child of Jennie Nassano and one of the 
heirs under the last Will and Testament of Paulina Kocea, 
deceased, and for answer to the bill for construction of said 
Will of Paulina Rocca savs: 

That the said Joseph Nassano has been adjudged of un¬ 
sound mind by the Court of Common Pleas of Atlantic 
County, New Jersey, therefore can neither admit nor deny 
the allegations therein set forth, and his guardian ad litem 
submits his rights thereunder to the protection of this 
Court. 

NITA S. HINMAN 
Guardian ad Litem. 


Answer of the Defendants Mildred J\ Ellery and Mabel 

Hoffman 

Filed November 18 1937 
# # * 

1. They admit the allegations of paragraph 1 of the bill 
of complaint. 

2. Thev admit that thev and their brother George 
29 Emmert are the sole children and descendants of 
Mary Hall, deceased. They are without personal 
knowledge regarding the other matters set forth in para¬ 
graph 2. 

3. They admit the allegations of paragraph 3. 

4. They admit the allegations of paragraph 4. 

5. They admit that their mother, Mary Hall, departed 
this life intestate on or about the 1st day of May, 1937, leav¬ 
ing them and their brother George Emmert as her children 
and sole descendants. They are without personal knowl¬ 
edge regarding the other matters alleged in paragraph 5. 

6. They admit that on the 25th day of August, 1915, by 
proceedings in equity, plaintiff was appointed trustee to 
administer the estate of Paulina Rocca in accordance with 
the terms and provisions of her Will dated September 29, 
1905, in the place of John B. Rocca who resigned. They 
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are without personal knowledge regarding the other mat¬ 
ters set forth in paragraph G. 

7. They are without personal knowledge regarding the 
allegations of paragraph 7 but believe the same to be true. 

8. They are without knowledge regarding the matters 
set forth in paragraph 8 but upon advice of counsel aver 
that the plaintiff is accountable for all of the estate, both 
real and personal, as well as the income therefrom, as a con¬ 
sequence of its administration thereof, as alleged in para¬ 
graph G of the bill. 

9. They admit, as alleged in paragraph 9, that all of the 
life tenants named in Paulina Rocca’s Will are dead and 
that the administration of the estate by the plaintiff has 
ended and they are entitled to receive their portion of the 
estate as provided in and by the second paragraph of her 

Will, reading as follows: 

30 “One sixth thereof hold for the use of my daughter 
Mary Hall, and the income arising therefrom pay 
over to her during her life, and on her death leaving chil¬ 
dren pay over said income to said children in equal shares, 
per stirpes and not per capita, until her youngest living 
child arrives at the age of twenty one years, and then pay 
over and convey the same in equal shares to said children.” 
They aver that all of the children of said Mary Hall are 
over twenty-one years of age. 

Further answering the 9th paragraph of said bill of com¬ 
plaint, they state that the matters therein alleged, except as 
aforesaid, are matters of law, of which they have no knowl¬ 
edge. 

10. They are advised by counsel and upon such advice 
aver that the matters set forth in paragraph 10 are also 
matters of law about which they have no knowledge. 

11. Answering paragraph 11, they state that the matters 
therein alleged are also matters of law about which they 
have no personal knowledge but they aver that their in¬ 
terest in the estate of Paulina Rocca comes to them from 
said Paulina Rocca and not from and through their mother, 
Mary Hall, and they deny that their inheritance is charge¬ 
able with any money that may have been advanced by the 
testatrix, Paulina Rocca, to their mother before her death. 

Further answering paragraph 11, these defendants state 
that during her lifetime their mother paid to the trustees 



28 ELLERY ET AL. VS. THE WASH. LOAN & TR. CO. ETC. ET AL. 

I 

under the Will of Paulina Rocca more than the sum of 
$9500., and which repaid the said $9500; the same being 
paid under the following circumstances: 

The Will of said Paulina Rocca contains the following 
provision: 

“And whereas I have heretofore at the request of my 
daughter Marv Hall advanced to her the sum of 
Ml ninety five hundred dollars with full knowledge on 
her part that the same was to be accepted as an ad¬ 
vance to her from my estate, now I direct that in ascertain¬ 
ing the amount of said residue of my estate said sum of 
ninety five hundred dollars (without interest) be included, 

said residue of mv estate to be held bv mv said named 

* • » 

trustee as follows: (charging Mary’s share with the said 
advancement.) ” 

These defendants aver that the aforesaid clause means 
that no interest was to be charged Mary Hall on the afore¬ 
said $9500., yet, notwithstanding such intention, the former 
trustee under said Will, John B. Rocca, exacted from said 
Mary Hall a promise to pay interest upon the same at the 
rate of six per cent, per annum, and pursuant to the said 
promise the said Mary Hall paid—the same being deducted 
from her monthly income from said trust estate—more than 
the sum of $9500. in interest, as they are informed and so 
aver; said pavments beginning the 31st dav of December, 
1907. 

These defendants are advised by counsel and upon such 
advice aver that inasmuch as the payment of interest by 
said Mary Hall upon said $9500. was exacted by the former 
trustee under said Will and paid to him and to the plain¬ 
tiff, as his successor, in violation of the provisions of the 
testatrix' Will, they are entitled to have the same applied 
toward the payment and liquidation of said Mary Hall’s in¬ 
debtedness of $9500. 

And regardless of the above, these defendants deny that 
any part of the said $9500. is chargeable against or de¬ 
ductible from their distributive share of their grand¬ 
mother’s estate. Therefore, answering sub-paragraph a of 
paragraph 11, they aver that the $9500. is not a charge 
against their portion of the estate of Paulina Rocca, de¬ 
ceased. 
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12. The matters set forth in paragraph 12 of the bill are 
matters of law, of which they have no knowledge. 

32 13, 14. They admit the allegations of paragraph 
13 and 14 of the bill. 

Answering the whole of the bill of complaint, these de¬ 
fendants state that they are seized in fee simple, with right 
of possession thereto, of two-tliirds of an undivided one- 
fourth interest and estate in the estate, both real and per¬ 
sonal, of their grandmother, Paulina Eocca, deceased, by 
virtue of her last Will and testament, subject only to an ac¬ 
counting by the plaintiff, as trustee, and the payment to it 
of its reasonable compensation for services in administer¬ 
ing the estate of the testatrix, and that said estate is not 
susceptible of a division in kind between the numerous 
owners thereof without loss and injury, and that therefore 
thev are entitled to have the same sold bv trustees to be 
appointed for that purpose, as provided in and by Section 
93 of the D. C. Code, and the proceeds from the sale or sales 
divided among the parties to this cause as they, respec- 
tivelv, are entitled; and, by wav of cross-bill or bv way of 
affirmative relief, they pray that the estate of the said Paul¬ 
ina Eocca be partitioned by sale. 

MILDRED V. ELLEEY 
MABEL HOFFMAN. 

District of Columbia, ss : 

We do solemnly swear that we have read the foregoing 
Answer by us subscribed and we know the contents thereof; 
that the facts therein stated as of our own personal knowl¬ 
edge are true and those stated as upon information and 
belief we believe to be true. 

MILDEED V. ELLEEY 
MABEL HOFFMAN. 

33 Subscribed and sworn to before me this 7th day of 
September, A. D. 1937. 

THEEESA BUCKHANTZ 
Notary Public, D. C. 

DAVID A. HART (Notarial Seal) 

0FORGE C. GERTMAN 

Attorneys for the above 
named defendants. 
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Answer of Defendant, George Emrnert, to Bill for Con¬ 
struction of Will, Etc. 

Filed December 17 1937 
# • # 

: Comes now the defendant, George Emmert, and for an¬ 
swer to the bill filed herein under date of June 17, 1937, 
says: 

1. He admits the averments contained in paragraph 1 of 
the said bill. 

2. He admits the averments contained in paragraph 2 of 
the said bill. 

3. He admits the averments contained in paragraph 3 of 
the said bill. 

4. He admits the averments contained in paragraph 4 of 
the said bill. 

5. He admits the averments contained in paragaph 5 of 
of the said bill. 

6. He admits the averments contained in paragraph 6 of 
the said bill. 

7. With respect to the averments contained in paragraph 
7 of the said bill, the defendant does not have sufficient in¬ 
formation upon which to form a belief. 

34 8. With respect to the averments contained in par¬ 

agraph 8 of the said bill, defendant has not sufficient 
knowledge upon which to form a belief. 

9. With respect to paragraph 9 of the said bill, this de¬ 
fendant admits so much of the said paragraph as it contains 
provisions from the will of Paulina Rocca, deceased, but 
as to other averments contained in said paragraph, he has 
not sufficient knowledge upon which to form a belief. 

10. As to the citation and quotation of Title 25, Section 
112, of the Code of Laws of the District of Columbia, this 
defendant admits the same. As to questions of law therein 
raised, this defendant says he is advised that he is not re¬ 
quired to make answer thereto, and submits the same for 
the determination of this Honorable Court. 

11. The defendant admits so much of paragraph 11 of said 
bill that deals with the quotation of a provision taken from 
the will of Paulina Rocca, deceased, but states that he is 
advised that he is not required to make answer to the 
questions of law contained in said paragraph 11, and sub- 
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mits the same for the determination of this Honorable 
Court. However, this defendant deems it his duty to call 
the attention of this Honorable Court to the fact that if the 
$9500 advance is to be considered at all, it is the clear 
intent of the testatrix, as evidenced by her will, that for the 
purposes of determining the residue of her estate which is 
to be divided among the various devisees and legatees, the 
sum of $9500 is to be reckoned and included in that residue; 
that after equal division of said residue is calculated, the 
share to be distributed to the children of Mary Hall, de¬ 
ceased, is to be lessened by the said sum of $9500; that 
nowhere in the will appears any language which would indi¬ 
cate an intent that the said $9500 operate as a debt 
35 to be paid by the children of Mary Hall, deceased. 

12. This defendant has no knowledge concerning 
the averments contained in paragraph 12 of the said bill, 
and neither admits nor denies same. 

13. Defendant admits the averments contained in para¬ 
graph 13 of the said bill. 

14. Defendant admits the averments contained in para¬ 
graph 14 of the said bill. 

GEORGE EMMERT 

ITOGAN, DONOVAN, JONES, HARTSON 
& GUIDER 

By LESTER COHEN 

State of California 

County of Los Angeles, ss: 

George Emmert, being first duly sworn, on oath deposes 
and savs that he is one of the defendants in the above en- 
titled cause; that he has carefully read the foregoing an¬ 
swer subscribed by him and knows the contents thereof; 
that the facts therein stated as upon personal knowledge 
are true, and those stated as upon information and belief 
he believes to be true. 


GEORGE EMMERT 
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Subscribed and sworn to before me, this 4th dav of Dec., 
1937. 


JESSE A. LOMBARDI 
(Seal) Notary Public 

In and for the County of Los 
Angeles, State of Cali¬ 
fornia 


My Commission Expires Dec. 15, 1939. 


36 Answer of the Defendants , Vera L. Rocca, et at. 

Filed January 3-193S 
* * * 

Come now the defendants, Vera L. Rocca, Irene M. Rocca, 
Nellie R. O’Hanlon, Leo J. Rocca, Raymond P. Rocca, 
Blanche R. Herbert, Vivian R. Rocca, Eugene L. Rocca 
and Roma L. O’Hanlon, and for answer to the bill of com¬ 
plaint filed herein say to the Court as follows: 

L The allegations oi paragraph 1 of the bill of complaint 
are admitted. 

2. For the purposes of this case the allegations of para¬ 
graph 2 arc admitted. 

3. The allegations of paragraph 3 are admitted. 

4. The allegations of paragraph 4 are admitted. 

5. For the purposes of this case, the allegations of para¬ 
graph 5 are admitted upon personal knowledge by each 
defendant in so far as concerns the allegations directly 
concerning each such defendant, and upon information and 
belief as to each other defendant in the above entitled 
cause. 

6. These defendants admit that on the 25th day of Au¬ 
gust, 1915, in Equity Cause No. 33550, plaintiff was di¬ 
rected to take charge of and administer all of the estate of 
Paulina Rocca, but say they are without personal knowl¬ 
edge as to the remaining allegations in said paragraph 6 
contained. 

7. These defendants are without personal knowledge as 
to the allegations in paragraph 7 contained, but say that 
they believe the same to be true. 

8. These defendants are without personal knowledge as 
to the allegations in paragraph S contained, but say that 
they Jiave been advised by their counsel that the plaintiff 
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is accountable to the defendants herein for all of the estate 
of Paulina Rocca both real and personal, coming 

37 into the custody or possession of plaintiff, including 
rents and other income therefrom, as a result of the 

administration of said estate by plaintiff. 

9. These defendants admit the death of all of the per¬ 
sons entitled to a life interest in all or any part of the 
estate of Paulina Rocca and that the administration of the 
estate by the plaintiff is ended. Defendants Vera L. Rocca, 
Irene M. Rocca, Leo J. Rocca, Raymond P. Rocca, Blanche 
R. Herbert, Vivian R. Rocca, Eugene L. Rocca and Roma 
L. 0’Hanlon (daughter and assignee of defendant Nellie 
R. O’Hanlon, and granddaughter of Paulina Rocca) are 
entitled each to one-eighth of one-quarter of said estate. 

These defendants are advised that the further allegations 
of said paragraph are matters of law which they are not 
called upon to answer herein. 

10. These defendants are advised by their counsel, and 
upon such advice aver, that the allegations therein con¬ 
tained are matters of law which they are not required to 
answer herein; but these defendants further say that they 
are advised by counsel that the paragraphs of the will of 
Paulina Rocca referred to are not in violation of Title 25, 
Section 112, of the said Code of Laws of the District of 
Columbia, and that said Paulina Rocca died testate as to 
her whole estate. 

11. These defendants are advised by their counsel, and 
upon such advice aver, that the allegations therein con¬ 
tained are matters of law which they are not required to 
answer herein; but these defendants further sav that thev 
are advised by counsel that the provision of the will of 
Paulina Rocca referred to requires that in ascertaining the 
amount of the residue of the estate of Paulina Rocca the 

sum of Ninety-five Hundred Dollars ($9500.00), 

38 without interest thereon up to the date of the death 
of Paulina Rocca, be included, and that the interest 

of said Mary Hall in said estate be charged, from the date 
of the death of said Paulina Rocca, with the sum of Ninety- 
five Hundred Dollars ($9500.00) by way of an-advance¬ 
ment or an indebtedness, thereafter to bear interest as pro¬ 
vided by law or as provided by agreement of interested 
parties in so far as the interests of such parties were in- 
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volved. These defendants say that the sum of Ninety-five 

Hundred Dollars ($9500.00), plus any unpaid interest due 

thereon from the date of the death of Paulina Rocca, shall 

be collected and paid out of the portion of the estate of 

Paulina Rocca to be conveved and distributed to the ehil- 

• 

dren of Mary Hall, which said Ninety-five Hundred Dol¬ 
lars ($9500.00), plus interest due and unpaid as aforesaid, 
shall be distributable among; those entitled thereto under 
the said will of Paulina Rocca. 

12. The matters set forth therein are matters of law 
which these defendants are advised they arc not required 
to answer herein. 

13. The allegations therein are admitted. 

14. The allegations therein are admitted. 

Further answering the allegations of the whole bill, the 
defendants sav that tliev are seized, absolutelv and in fee 
simple, with right of possession thereto, of an undivided 
one-quarter interest in the interest and estate, both real 
and personal, of said Paulina Rocca, deceased, by virtue 
of her last will and testament, subject only to an accounting 
by the plaintiff, as trustee, and the payment to it of its 
reasonable compensation for services in administering the 
estate of the testatrix, and that said estate is not suscepti¬ 
ble of a division in kind between the numerous owners 
thereof without loss and injury, and that therefore they 
are entitled to have the same sold by trustees to be 
39 appointed for the purpose, as provided in and by 
Section 93 of the District of Columbia ("ode, and the 
proceeds from the sale or sales divided among the parties 
to this cause as they, respectively, are entitled; and by 
wav of cross-bill or bv wav of affirmative relief, tliev prav 
that the estate of the said Paulina Rocca be partitioned by 
sale. 

VERA L. ROCCA 
IRENE M. ROCCA 
NELLIE R. O’HANLON 
LEO J. ROCCA 

i RAYMOND P. ROCCA 

BLANCHE R. HERBERT 
VIVIAN R. ROCCA 
EUGENE L. ROCCA 
ROMA L. O’HANLON 
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District of Columbia, ss : 

We do solemnly swear that we have read the foregoing 
answer by us subscribed and we know the contents thereof; 
that the facts therein stated as of our personal knowledge 
are true and those stated as upon information and belief 
we believe to be true. 

VERA L. ROOCA 
IRENE M. ROCCA 
NELLIE R. O’HANLON 
LEO J. ROCCA 
RAYMOND P. ROCCA 
BLANCHE R. HERBERT 
VIVIAN R. ROCCA 
EUGENE L. ROCCA 
ROMA L. O’HANLON 

Subscribed and sworn to before me this 18th day of De¬ 
cember, 1937. 

CHARLES F. WHEATLEY 
(Notarial Seal) Notary Public , D. C. 

JAMES C. WILKES 
Attorney for above Defendants. 


40 Answer of the Defendants D. Carroll Rocca 

and Claude M. Rocca 

Filed January 3-1938 
* * * 

Come now the defendants, D. Carroll Rocca and Claude 
M. Rocca, and for answer to the bill of complaint filed here¬ 
in say to the Court as follows: 

1. The allegations of paragraph 1 of the bill of complaint 
are admitted. 

2. For the purposes of this case the allegations of para¬ 
graph 2 are admitted. 

3. The allegations of paragraph 3 are admitted. 

4. The allegations of paragraph 4 are admitted. 

5. For the purposes of this case, the allegations of para¬ 
graph 5 are admitted upon personal knowledge by each de¬ 
fendant in so far as concerns the allegations directly con- 
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corning each such defendant, and upon information and be¬ 
lief as to each other defendant in the above entitled cause. 

6. These defendants admit that on the 25th day of Au¬ 
gust, 1915, in Equity Cause Xo. 33550, plaintiff was di¬ 
rected to take charge of and administer all of the estate of 
Paulina Rocca, but say they are without personal knowl¬ 
edge as to the remaining allegations in said paragraph 6 
contained. 

7. These defendants are without personal knowledge as 
to the allegations in paragraph 7 contained, but say that 
they believe the same to be true. 

S. These defendants are without personal knowledge as 
to the allegations in paragraph 8 contained, but say that 
they have been advised by their counsel that the plaintiff 
is accountable to the defendants herein for all of the estate 
of Paulina Rocca both real and personal, coming into 
41 the custody or possession of plaintiff, including rents 
and other income therefrom, as a result of the ad¬ 
ministration of said estate by plaintiff. 

9. These defendants admit the death of all of the persons 

entitled to a life interest in all or any part of the estate of 

Paulina Rocca and that the administration of the estate by 

plaintiff is ended. Defendants D. Carroll Rocca and Claude 

M. Rocca sav that thev are entitled each to one-half of one- 
* * 

quarter of said estate. 

These defendants are advised that the further allega¬ 
tions of said paragraph are matters of law which they are 
not called upon to answer herein. 

10. These defendants are advised by their counsel, and 
upon such advice aver, that the allegations therein con¬ 
tained are matters of law which they are not required to 
answer herein; but these defendants further say that they 
are advised by counsel that the paragraphs of the will of 
Paulina Rocca referred to are not in violation of Title 25, 
Section 112, of the said Code of Laws of the District of 
Columbia, and that said Paulina Rocca died testate as to 
her whole estate. 

11. These defendants are advised by their counsel, and 
upon such advice aver, that the allegations therein con¬ 
tained are matters of law which they are not required to 

answer herein; but these defendants further sav that thev 
' * » 
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are advised by counsel that the provision of the will of 
Paulina Rocea referred to requires that in ascertaining* the 
amount of the residue of the estate of Paulina Rocca the 
sum of Ninety-five Hundred Dollars ($9500.00), without in¬ 
terest thereon up to the date of the death of Paulina Rocca, 
be included, and that the interest of said Mary Hall in said 
estate be charged, from the date of the death of said 
42 Paulina Rocca, with the sum of Ninety-five Hundred 
Dollars ($9500.00) by way of an advancement or an 
indebtedness, thereafter to bear interest as provided by 
law or as provided by agreement of interested parties in 
so far as the interests of such parties were involved. These 
defendants further say that the sum of Ninety-five Hun¬ 
dred Dollars ($9500.00), plus any unpaid interest due 
thereon from the date of the death of Paulina Rocca, shall 
be collected and paid out of the portion of the estate of 
Paulina Rocca to be conveyed and distributed to the chil¬ 
dren of Marv Hall, which said Ninetv-five Hundred Dol- 
lars ($9500.00), plus interest due and unpaid as aforesaid, 
shall be distributable among those entitled thereto under 
the said will of Paulina Rocca. 

12. The matters set forth therein are matters of law 
which these defendants are advised they are not required 
to answer herein. 

13. The allegations therein are admitted. 

14. The allegations therein are admitted. 

Further answering the allegations of the whole bill, these 
defendants say that they are seized, absolutely and in fee 
simple, with right of possession thereto, of an undivided 
one-fourth interest in the interest and estate, both real and 
personal, of said Paulina Rocca, deceased, by virtue of her 
last will and testament, subject only to an accounting by 
the plaintiff, as trustee, and the payment to it of its rea¬ 
sonable compensation for services in administering the 
estate of the testatrix, and that said estate is not suscep¬ 
tible of a division in kind between the numerous owners 
thereof without loss and injury, and that therefore they 
are entitled to have the same sold by trustees to be ap¬ 
pointed for the purpose, as provided in and by Section 93 
of the District of Columbia Code, and the proceeds from 
the sale or sales divided among the parties to this 
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43 cause as they, respectively, are entitled; and by way 
of cross-bill oi by way of affirmative relief, they 
pray that the estate of said Paulina Rocca be partitioned 
bv sale. 

1). CARROLL ROCCA 
CLAUDE M. ROCCA 

District of Columbia, ss: 

We do solemnly swear that we have read the foregoing 
answer by us subscribed and we know the contents thereof; 
that the facts therein stated as of our personal knowledge 
are true and those stated as upon information and belief 
we believe to be true. 

D. CARROLL ROCCA 
CLAUDE M. ROCCA 

Subscribed and sworn to before me this 9th day of De¬ 
cember, 1937. 

DOROTHY M. CHINN 
(Notarial Seal) Notary Public, I). C. 

JAMES E. ARTIS 
Attorney for above defendants. 


44 Stipulation 

Filed June 7-1938 

* * * 

Come now the plaintiff, The Washington Loan and Trust 
Company, by its counsel, and the defendants, Mildred V. 
Ellery, Mabel Hoffman, George Emmert, Vera L. Rocca, 
Irene M. Rocca, Nellie R. O’Hanlon, Leo J. Rocca, Ray¬ 
mond P. Rocca, Blanche R. Herbert, Vivian R. Rocca, 
Eugene L. Rocca, Roma L. O’Hanlon, D. Carroll Rocca 
and Claude M. Rocca, by their counsel, and defendant 
Joseph Nassano, a lunatic, by his guardian ad litem, and 
stipulate as follows: 

1. That Paulina Rocca left a will dated and executed 
September 29, 1905, and admitted to probate and record in 


ELLERY ET AL. VS. THE WASH. LOAN & TR. CO. ETC. ET AL. 39 


Administration Cause Xo. 19704, the original of which will 
in its entirety is incorporated herein by reference. 

2. That on the 31st day of December, 1907, the following 
agreement was entered into by and between the parties 
thereto, viz: 

Supreme Court of the District of Columbia 
Holding a Probate Court 

No. 14,704 
Admn. Doc. 37 

In re Estate of Paulina Rocca, Deceased. 

Articles of agreement made this 31st day of December, 
A. I). 1907 by and between John B. Rocca, Daniel Rocca, 
Giovanni Rocca, David Rocca and Mary Hall all of the City 
of Washington, District of Columbia, and Jennie Nassano, 
of the City of Philadelphia, State of Pennsylvania, parties 
of the first part and Mary Hall of the City of Washington, 
District of Columbia, party of the second part, devisees of 
Paulina Rocca, deceased, witnesscth; 

45 Whereas the said Mary Hall owes to the estate of 
Paulina Rocca deceased, the sum of Nine thousand 
five hundred ($9,500.00) dollars money advanced to her by 
the said deceased, the said sum bearing interest at Six 
(6%) per centum per annum, which said sum under the 
terms of the will of the said deceased is to be deducted from 
said Mary’s share of the income of said estate as one of 
the devisees of the said will. 

Now therefore, in consideration of One ($1.00) Dollar 
and other good consideration, it is hereby agreed by the 
parties hereto, devisees under said will that the interest 
charge upon said indebtedness shall be reduced from Six 
((>'/) per cent to four (4 c /<) per cent and instead of pay¬ 
ing the said Six (6^) per interest, in the future, she is to 
pay but four {¥'/() per cent, which is to be deducted from 
her share of the income of said estate. 

And it is further agreed that the original of this agree¬ 
ment be placed in the hands of John B. Rocca, Executor 
and Trustee of the last will and testament of the said Paul¬ 
ina Rocca deceased as a notice and authority to act under 
this agreement as above written. 
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Witness our hands and seals the day and year above 
written. 

GIOVANNI ROCCA (Seal) 
DAVID ROCCA (Seal) 
JOHN B. ROCCA (Seal) 
DANIEL C. ROCCA (Seal) 
JENNIE NASSANO (Seal) 
MARY HALL (Seal) 

3. That there was deducted by John B. Rocca, executor 
and original trustee under the will of Paulina Rocca, de¬ 
ceased, from Mary Hall’s interest in the said estate, a sum 
aggregating Two Thousand Six Hundred Ninety-one Dol¬ 
lars forty-seven cents ($2,691.47), as is shown by the 1st, 
2nd, 3rd, 4th, 5th, 6th and 7th accounts of John B. Rocca, 
as executor and trustee, as follows: 


Account Date 

Interest 

Deducted 

1st (Executor) October 13,1908 

$411.53 

2nd (Executor) Sept. 29, 1909 

380.00 

; 3rd and final (Executor) Oct. 3, 1910 

380.00 

4th (Trustee) Sept. 25, 1911 

379.98 

5th (Trustee) Sept. 25, 1912 

379.98 

6th (Trustee) Sept. 22, 1913 

379.98 

7th (Trustee) Sept. 29, 1914 

380.00 

Total 

$2,691.47; 


and that one-quarter of the deduction in the amount of 
Two Thousand Six Hundred Ninety-one Dollars forty- 
seven cents ($2,691.47), aforesaid, accrued for the benefit 
of the interest of said Mary Hall in the aforesaid estate 
and was paid out by said John B. Rocca, executor and orig¬ 
inal trustee as aforesaid, to said Mary Hall; and that the 
net amount withheld from said Mary Hall by said executor 
and original trustee was Two Thousand Eighteen Dollars 
Sixty Cents ($2,018.60). 

4. There has been deducted by The Washington Loan 
and Trust Company, appointed substituted trustee under 
the will of Paulina Rocca, deceased, beginning August, 
1915, to May 1, 1937, from Mary Hall’s interest in the said 
estate, the sum of Thirty-one Dollars sixty-six cents 
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($31.66) per month, aggregating Eight Thousand Two 
Hundred Sixtv-three Dollars twenty-six cents ($8,263.26) 
and that one-quarter of said deduction had been paid by 
the plaintiff to the said .Mary Hall; that the net amount 
withheld from the Mary Hall interest from August, 1915, 
to May 1, 1937, was Six Thousand One Hundred Ninety- 
seven Dollars forty-five cents ($6,197.45). 

5. That in the file of the matter of the estate of Paulina 
Rocca, deceased (Administration No. 14,704, in this Court) 
there are filed the first, second and third and final account 
of the executor, and the fourth, fifth, sixth and seventh ac- 
accounts of the trustee of said estate. That in the 
47 first account of the executor, there appears the fol¬ 
lowing item: 

“To Mary Hall—$990.66 Less amount of interest on a 
debt due this estate amounting to $9,500 at 6% reduced to 
i) c f under a verbal agreement for 4 months then settled at 
¥/< according to an agreement of heirs, dated Dec. 31, 1907 
and filed herein in Liber Receipt No. 10, folio 10, interest 
Voucher 38 and 39 $411.53. $579.13” 

Supporting said entry, is the following receipt, which is 
marked Vou. 38 or 39, in the following fashion: “39”, said 
voucher being as follows: 

“No. 6—'Washington, D. C., Sept. 1, 1908, Received of 
Mary Hall Five Hundred, seventy-nine and 13/100 Dollars 
In full on account of distribution of income of estate of 
Paulina Rocca, deceased, for year. $579.13 (signed) Mary 


Hall” 

Similar entries appear in each of the accounts, aforesaid, 
and similar vouchers, signed by Mary Hall, appear in said 
file supporting such entries in the accounts aforesaid. 

It is understood between counsel that the original rec¬ 
ords referred to in this paragraph numbered five of the 
stipulation may be exhibited to the Court at the time of the 
presentation of the matters involved herein to the Court. 

Nothing herein contained shall be taken or considered as 
admission of the competency, materiality or legal effect of 
the aforesaid facts. 


ARTHUR PETER 
ARTHUR C. KEEFER 
Attorneys for Plaintiff. 
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GEORGE C. GERTMAX 
DAVID A. HART 

Attorneys for Defendants, Mil¬ 
dred I\ Ellery and Mabel 
Hoffman. 

I 

LESTER COHEX 

Attorney for Defendant, 
George Em inert. 

JAMES E. ARTIS 

Attorney for D. Carroll liocca 
and Claude M. Rocea, De¬ 
fendants 

48 XITA S. IIIXMAN 

Guardian & Afty for Joseph 
Nassano, a lunatic. 

JAMES C. WILKES 

Attorney for Defendants Vera 
L. Rocea, Irene M. Rocea, 
Nellie R. O' Hanlon. Leo J. 
Rocea. Blanche R. Herbert, 
Raymond P. Rocea. Vivian 
R. Rocea, Eugene L. Rocea 
and Roma L. O y Hanlon. 

49 Opinion 

Filed July 22 193S 

* * > 

As to the question of whether the limitations over ro the 
children of Daniel Roeca and of John B. Rocea are void 
under the rule against perpetuities, it appears that the 
wife of Daniel Roeca and the wife of John B. Rocea were 
both living at the death of the testatrix. The testatrix died 
over thirty years ago. All the parties to this case who are 
now sui juris and those who were sui juris at the testatrix 
death have acted upon the assumption that these limitations 
were valid, and the estate and the trust created by the o ill 
have been administered on that assumption up to the filing 
of the bill by the trustee for instructions. It is clear from 
the whole will that the testatrix intended to create equality 
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between her children and that the share devised to each 
should eventually go to her grandchildren per stirpes. 
Upon the whole will 1 think that where the testatrix desig¬ 
nated the widow of John B. Rocca and the widow of Daniel 
Rocca, she had in mind the wives of these two sons then 
living. This being so, no question of the rule against per¬ 
petuities arises. 

As to the advancement to Mary Hall, I think that this 
should be thrown into hotchpot in the distribution of the 
estate. Iler estate should be charged with interest on this 
advancement, but the result will be that it will receive its 
proportionate part of both the advancement and interest. 

BAILEY, J. 

July 22/38 

50 Filed November 3-1938 

* # *> 

This cause was heard and submitted upon the will of 
Paulina Rocca, deceased, for construction, the bill of com¬ 
plaint, the answers thereto and stipulation of facts. 

Findings of Fact 

Upon the case submitted, the Court finds the following 
facts and all material facts set forth in the stipulation filed 
herein: 

1. Paulina Rocca died on the 4th day of September, 1907, 
survived by six children, namely, Mary TIall, David Rocca, 
Giovanni Rocca, Jennie Xassano, Daniel Rocca and John 
B. Rocca. 

Mary Hall died May 1, 1937, survived by three children, 
namely, Mildred V. Ellery, Mabel Hoffman and George 
Emmert. as her only descendants, all being adults. 

David Rocca died April 7, 1910, without leaving any de¬ 
scendants. 

Giovanni Rocca died December 13, 1910, without leaving 
any descendants. 

Jennie Xassano died June 17, 1936, survived by five chil¬ 
dren, namely, Bertha Xassano De Franco, Walter Xassano, 
Angelo Xassano, May Xassano and Joseph Xassano 

51 (incompetent), as her only descendants, all being 
adults. The said Joseph Xassano, incompetent, hav- 
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ing been adjudged insane, is represented by Miss Xita S. 
Hinman, guardian ad litem and attorney, having been duly 
appointed by this Court. 

Daniel C. Rocca died Januarv 21, 1920, survived bv two 
children, namely, D. Carroll Rocca and Claude M. Rocca, 
as his only descendants, both being adults. 

John B. Rocca died Mav 15, 1916, survived bv eight chil- 
dren, namely, Vera L. Rocca, Irene M. Rocca, Nellie R. 
O’Hanlon, Leo J. Rocca, Raymond P. Rocca, Blanche R. 
Herbert, Vivian R. Rocca and Eugene L. Rocca, all being 
adults. 

Paulina Rocca left a will dated September 29, 1905, at¬ 
tached to the bill of complaint, and which was admitted to 
probate in Administration Cause 19704. All of her estate, 
real and personal, passes under this will. 

2. By said will the testatrix, Paulina Rocca, appointed 
her son, John B. Rocca, as trustee to administer her estate, 
and prior to his death, to wit, August 25, 1915, the plaintiff, 
The Washington Loan and Trust Company, was appointed 
by this Court in Equity Cause 33550 trustee under said will 
in his stead, and said substituted trustee now possesses all 
the estate, both real and personal, of the testatrix which it 
received from the testamentary trustee, and it is account¬ 
able therefor. 

3. Nellie R. O’Hanlon, one of the children and descen¬ 
dants of John B. Rocca, by deed dated July 9, 1934, and 
recorded in Liber 6809 folio 193 of the land records of the 
District of Columbia, sold and conveyed to the defendant, 
Roma L. O’Hanlon, all her right, title, interest and estate 
under the aforesaid will in and to the estate of the said 
Paulina Rocca, deceased. 

4. According to her will, the testatrix, Paulina Rocca, 

advanced to her daughter, Mary Hall, $9500, and in 
52 respect thereof she incorporated the following pro¬ 
vision in her said will: 

“And whereas I have heretofore at the request of my 
daughter Mary Hall advanced to her the sum of ninety-five 
hundred dollars with full knowledge on her part that the 
same was to be considered as an advance to her from my 
estate, now I direct that in ascertaining the amount of said 
residue of my estate said sum of ninety-five hundred dol¬ 
lars (without interest) be included, said residue of my es- 
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tate to be held by my said named trustee as follows: (charg¬ 
ing Mary’s share with the said advancement)”. 

5. On December 3i, 1907, the six children of Paulina 
Rocca made the following agreement which was tiled in the 
Probate Court of this District: 

‘‘Whereas the said Mary Hall owes to the estate of 
Paulina Kocca deceased, the sum of nine thousand five 
hundred ($9500.00) dollars money advanced to her by the 
said deceased, the said sum bearing interest at Six (6%) 
per centum per annum, which said sum under the terms 
of the Will of the said deceased is to be deducted from said 
Mary’s share of the income of said estate as one of the 
devisees of the said will. 

“Now therefore, in consideration of One ($1.00) Dollar 
and other good consideration, it is hereby agreed by the 
parties hereto, devisees under said will that the interest 
charge upon said indebtedness shall be reduced from Six 
(6'/c ) per cent to four (4%) per cent and instead of paying 
the said Six (6 c /c ) per cent interest, in the future, she is to 
pay but four (4$) per cent, which is to be deducted from 
her share of the income of said estate. 

“And it is further agreed that the original of this agree¬ 
ment be placed in the hands of John B. Rocca, Executor 
and Trustee of the last will and testament of the said Paul¬ 
ina Kocca, deceased, as a notice and authority to act under 
this agreement as above written. 

“Witness our hands and seals the day and year above 
written. 

GIOVANNI ROCCA (Seal) 

DAVID ROCCA (Seal) 

JOHN B. ROCCA (Seal) 

DANIEL C. ROCCA (Seal) 

JENNIE NASSANO (Seal) 

MARY HALL (Seal) 

0. The estate of Paulina Rocca has never been divided in 
kind but has been held in its entirety. The advancement of 
$9500.00 to Mary Hall has never been deducted by 
53 the trustees from the one-sixth share given and de¬ 
vised for the benefit of Mary Hall and her children. 
The income from the entire estate has been collected by 
the trustees thereof and allotted equally to the life bene- 
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ficiaries of the respective trusts in accordance with the 
provisions of the will, including the trust established for 
the benefit of Mary Hall and her children. From the equal 
share thus allotted to Mary Hall from 1907 to May 1, 1937, 
there was charged and deducted therefrom by the executor 
and trustees under the will of Paulina Rocca the aggregate 
sum of $10,954.73 as interest upon the aforesaid advance¬ 
ment of $9500.00, of which sum $2,738.68 was returned to 

the said Marv Hall bv said executor and trustees as her 
•> » 

share thereof, making a not deduction of $8,216.05 from 
said share of Mary Hall, which deduction was in full pay¬ 
ment of all interest on the advancement of $9500.00 to May 
1, 1937. 


7. At the date of the said will, September 29, 1905, and 
at the death of the said Paulina Rocca, her son Daniel 
Rocca was married—his wife being Catherine Rocca, who 
died February 21,1935; and at the date of the said will and 
at the death of the said Paulina Rocca, her son John B. 
Rocca was married—his wife being Asunta Rocca, who 
died November 23, 1933. 


8. That all of the life tenants named in the will of Paul¬ 
ina Rocca, deceased, are now dead, therefore it now be¬ 
comes the duty of The Washington Loan and Trust Com¬ 
pany, Trustee, to pay over, deliver and convey the testa¬ 
trix’ estate to the owners thereof under her said will in 
accordance with the conclusions of law attached hereto and 
made a part hereof, subject to the allowance and payment 
to The Washington Loan and Trust Company, trustee, of 
reasonable compensation for its services and reason- 
54 able counsel fees to its counsel of record, its costs 
incurred herein, reasonable compensation to Miss 
Nita S. Hinman, guardian ad litem and attorney for Joseph 
Nassano, incompetent, and the costs of this proceeding. 

This November 3rd 1938. 


JENNTNGS BAILEY 

No objection: Justice 

ARTHUR PETER 
ARTHUR C. KEEFER 
Attorneys for Plaintiff 


NITA S. HINMAN 
Guardian and attorney for 
Joseph Nassano, a lunatic 



ELLERY ET AL. VS. THE WASH. LOAN & TR. CO. ETC. ET AL. 47 


We Consent: 

GEORGE C. GERTMAN 
DAVID A. HART 
Attorneys for defendants, 

Mildred U. Ellery and Mabel IIoffman 

JAMES C. WILKES 
Attorney for Vera L. Rocca, et al. 

JAMES E. ARTIS 
Attorney for I). Carroll Rocca 
and Claude M. Rocca 

LESTER COHEX 
Attorney for George Emmert 

55 Conclusions of Law 

Upon the record and the facts found, the Court makes 
the following conclusions of law: 

1. David Rocca and Giovanni Rocca having left no de¬ 
scendants surviving them, the shares which would have 
gone to their descendants pass, under said will, per stirpes, 
to the descendants of Mary Hall, Daniel Rocca, John B. 
Rocca and Jennie Xassano. 

2. As to the question of whether the limitations over to 
the children of Daniel Rocca and of John B. Rocca are void 
under the rule against perpetuities, it appears that the wife 
of Daniel Rocca and the wife of John B. Rocca were both 
living at the death of the testatrix. The testatrix died over 
thirty years ago. All the parties to this case who are now 
sui juris and those who were sui juris at the testatrix’ 
death have acted upon the assumption that these limita¬ 
tions were valid, and the estate and the trust created by 
the will have been administered on that assumption up to 
the filing of the bill by the trustee for instructions. It is 
clear from the whole will that the testatrix intended to 
create equality between her children and that the share 
devised to each should eventually go to her grandchildren 
per stirpes. Upon the whole will I think that where the 
testatrix designated the widow of John B. Rocca and the 
widow of Daniel Rocca, she had in mind the wives of these 
two sons then living. This being so, no question of the rule 
against perpetuities arises. 
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3. As to the advancement to Mary Ilall, I think this 
should be thrown into hotchpot in the distribution of the 
estate. Her estate should be charged with interest on this 
advancement; such interest, however, having already been 
paid by Mary Hall, no further interest is chargeable. 

56 4. That the estate of the testatrix now belongs, 
owing to the deaths of Giovanni Rocca and David 

Rocca without leaving descendants, according to the terms 
of the will of Paulina Rocca, deceased, as follows: 

One-fourth to Mildred V. Ellerv, Mabel Hoffman and 
George Emmert, equally, as the children and sole descen¬ 
dants of Mary Hall, deceased, subject to the advancement 
of $9500.00 herein referred to. 

One-fourth to Bertha Nassano do Franco, "Walter Xas- 
sqno, Angelo Nassano, May Xassano and Joseph Xassano, 
equally, as the only children and descendants of Jennie 
Nassano. 

One-fourth to D. Carroll Rocca and Claude M. Rocca, 
equally, as the only children and descendants of Daniel C. 
Rocca, deceased. 

One-fourth to Vera L. Rocca, Irene M. Rocca, Leo J. 
Rocca, Raymond P. Rocca, Blanche R. Herbert, Vivian R. 
Rocca, Eugene L. Rocca and the assignee, Roma L. O’Han¬ 
lon, of Nellie R. O’Hanlon, equally; all of the said named 
persons except said Roma L. O’Hanlon, being the only 
children and descendants of John B. Rocca, deceased. 

JENNINGS BAILEY 
Justice 

57 • Decree Construing Will 

I Filed November 3-1938 

# # # 

This cause coming on to be heard at this term and there¬ 
upon upon consideration thereof it is by the Court this 3rd 
day of November, 1938: 

ADJUDGED, ORDERED AND DECREED as follows: 

1 . 

That the order pro confesso heretofore entered herein 
on the 13th day of January, 1938, be and the same is hereby 
made absolute and final. 
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2 . 

The will of Paulina Roeca does not violate the rule 
against perpetuities and in all respects is valid. 

3. 

That the sum of $9500.00 advanced by Paulina Rocca to 
Mary Hall be thrown into hotchpot in the distribution of 
the estate of the said Paulina Rocca and charged against 
the one-sixth share of the estate of Paulina Rocca devised 
and bequeathed under the provisions of her will to Mary 
Hall and her children. 

58 4. 

The advancement of $9500.00 to Mary Hall is chargeable 
with interest which has been paid by Mary Hall and no 
further interest on said advancement is chargeable. 

5. 

That the estate of testatrix now belongs, subject to the 
payment of costs, commissions, counsel fees and other 
charges, owing to the deaths of David Rocca and Giovanni 
Rocca without leaving descendants, according to the terms 
of the will of Paulina Rocca, deceased, as follows: 

One-fourth to Mildred V. Ellery, Mabel Hoffman and 
George Emmert, equally, as the children and sole descen¬ 
dants of Mary Hall, deceased, subject to the advancement 
of $9500.00 herein referred to. 

One-fourth to Bertha Nassano de Franco, Walter Nas- 
sano, Angelo Xassano, May Nassano and Joseph Nassano, 
equally, as the only children and descendants of Jennie 
Nassano. 

One-fourth to 1). Carroll Rocca and Claude M. Rocca, 
equally, as the only children and descendants of Daniel C. 
Rocca, deceased. 

One-fourth to Vera L. Rocca, Irene M. Rocca, Leo J. 
Rocca, Raymond P. Rocca, Blanche R. Herbert, Vivian R. 
Rocca, Eugene L. Rocca and the assignee, Roma L. O’Han¬ 
lon, of Nellie R. O’Hanlon, equally; all of the said named 
persons except said Roma L. O’Hanlon, being the only chil¬ 
dren and descendants of John B. Rocca, deceased. 
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6 . 

It is further ADJUDGED, ORDERED AND DECREED 
that this cause be, and the same is hereby referred to the 
Auditor of this Court for the purpose of stating in full the 
account of the present trustee and to consider and report 
to the Court upon the matters relating thereto, in- 
59 eluding in such report a description of the corpus 
of the estate to be distributed, and also including 
the allowance of proper costs, commissions, counsel fees, 
fee for guardian ad litem and other charges. 

JENNINGS BAILEY 
Justice 

6P The defendants Mildred Y. Ellcrv and Mabel Hoff- 
man except to the conclusions of law upon which this 
decree is based, and also this decree, in the following re¬ 
spects : 

1. It was the intention of the testatrix, as disclosed by 
her Will, that no interest was to be charged at any time 
on the advancement of $9500.00 and these exceptors re¬ 
quest the Court to so find and decree, and they also except 
to the Court’s refusal to do so. 

2. In the absence from the Will of a direction to charge 
interest on an advancement, none is chargeable at any time 
until the estate is ready for distribution where there are 
life estates created, and these exceptors request the Court 
to so conclude and decree and they also except to the 
Court’s refusal to do so. 

And these exceptors further request the Court to de¬ 
cree, upon the record, as follows, and they except to the 
Court’s refusal to do so: 

1. That Mary Hall’s share of the estate (namely, her life 
estate) was charged with the advancement and through the 
medium of interest paid, she discharged and extinguished 
the advancement at least to the extent of $8,216.05. 

2. That the testatrix did not charge the advancement of 
$9500 against the inheritance of the children of Mary Hall. 

The defendants Mildred V. Ellerv and Mabel Hoffman 

%• 

in: open Court note an appeal from this decree upon the 
grounds aforesaid to the United States Court of Ap- 
61 peals for the District of Columbia. 

; JENNINGS BAILEY 

Justice 
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Memorandum 

March 9, 1939 

Report of the Auditor filed. 


62 Order Ratifying Auditor's Report , and Direct¬ 

ing Distribution. 

Filed April 18 1939 

* # # 

This cause coming on to be heard upon the report of the 
Auditor filed herein on the 9th day of March, 1939, and the 
excep tions thereto of Nila S. TTinman, guardian ad litem 
and attorney for the defendant, Joseph Nassano, lunatic, in 
so far as said report allows the guardian ad litem the sum of 
five hundred ($500) dollars for her services and charges 
said sum entirely to the share of Joseph Nassano, and said 
exceptions having been duly argued to the Court upon the 
report of the Auditor and the same being considered by the 
Court, it is this 18th dav of April, 1939, 

ADJUDGED. ORDERED and DECREED, as follows: 

1. That said Xita S. TTinman, as guardian ad litem and 
attorney for the defendant, Joseph Nassano, lunatic, be, 
and she is hereby, allowed a fee of one thousand ($1000) 
dollars in full payment of services rendered by her. 

2. That five hundred ($500) dollars of the fee allowed to 
the guardian ad litem shall be paid out of the interest of 
Joseph Nassano in the trust estate and the remaining five 
hundred ($500) dollars shall be payable from said trust 
estate. 

3. That the report of the Auditor is in all other respects 
ratified and confirmed. 

And upon further consideration of the proceedings here¬ 
in, it is by the Court 

ORDERED, that The Washington Loan and Trust Com¬ 
pany, substituted trustee under the last will and testament 
of Paulino Rocca, be, and it is hereby, authorized 

63 and directed to sell the following stocks and bonds: 

3000. Baltimore & Ohio R. R. Co. 11/1/41 4% 

500. Capital Traction Co. 6/1/47 5% 
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500. Northern Pacific Rwy. Co. 1/1/97 4% 

1000. Washington Gas Light Co. 11/1/60 5% 

50 shares Capital Transit Co., capital stock 
300 shares Washington Gas Light Co., capital 

and from the proceeds thereof to pay the costs of this pro¬ 
ceeding, including the Auditor’s fee; the sum of one thou¬ 
sand ($1000) dollars unto itself as commissions on the 
corpus of the estate; the sum of two thousand ($2000) dol¬ 
lars unto Arthur Peter and Arthur C. Keefer; the sum of 
five hundred ($500) dollars unto Nita S. Hinnian; and 
upon the payment of the aforesaid items the balance of the 
proceeds of said sale of said property shall be distributed 
as follows: 

3/12 thereof unto Vera L. Rocca, Irene M. Rocca, Leo 
J. Rocca, Raymond P. Rocca, Blanche R. Herbert, 
Vivian R. Rocca, Eugene L. Rocca and Roma L. 
O’Hanlon, individually and as assignee of Nellie 
i R. O’Hanlon, share and share alike, 

i 3/12 thereof unto Bertha Nassano DeFraneo, Walter 
Nassano, Angelo Nassano, May Nassano and Jo- 
i sepli Nassano, share and share alike, 

3/12 thereof unto D. Carroll Rocca and Claude M. 
Rocea, share and share alike, 

I 1/12 thereof unto Mildred V. Ellery, Mabel Hoffman 
and George Emmert, share and share alike; and 

the remaining 2/12 thereof shall be applied to the $9500.00 
advancement, as provided by paragraph 3 of the decree of 
this Court passed herein on the 3rd day of November, 1938, 
and distributed as follows: 

1/4 thereof unto Vera L. Rocca, Irene M. Rocca, Leo 
J. Rocca, Raymond P. Rocca, Blanche R. Herbert, 
Vivian R. Rocca, Eugene L. Rocca and Roma L. 
O’Hanlon, individually and as assignee of Nellie 
R. O’Hanlon, share and share alike, 

i 1/4 thereof unto Bertha Nassano DeFraneo, Walter 
Nassano, Angelo Nassano, May Nassano and Jo¬ 
seph Nassano, share and share alike, 
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1/4 thereof unto D. Carroll Rocca and Claude M. 
Roeca; share and share alike; and 

1/4 thereof unto Mildred V. Ellery, Mabel Hoffman 
and George Emmcrt, share and share alike. 

IT IS FURTHER ORDERED that from any sum or 
sums payable to Joseph Nassano under the provisions of 
this decree that there shall be deducted and paid to 
(14 Xita S. Hinman the sum of five hundred ($500) dol¬ 
lars, or as much thereof as may be available, on ac¬ 
count of the fee allowed to her for services as guardian ad 
litem as provided for in paragraph 2 hereof. 

JENNINGS BAILEY 

Justice. 

05 Notice of Appeal to the United States Court of Ap¬ 
peals for the District of Columbia Under Rule 
75-(b) of the Federal Rules of Civil Procedure. 

Filed Mav 2—1939 

# # • 

Notice is hereby given by the defendants Mildred V. 
Ellery and Mabel Hoffman that they hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia from the interlocutory decree or judgment entered 
herein on November 3, 1938, and also from the final decree 
or judgment entered in this cause on April 18, 1939. 

(These defendants heretofore petitioned the United 
States Court of Appeals for the District of Columbia for a 
special appeal from the aforesaid interlocutory decree or 
judgment of November 3, 1938, and it was denied.) 

This appeal insofar as it concerns the decree or judg¬ 
ment. of November 3, 1938, is from that part thereof which 
reads as follows: 

GG “That the sum of $9500.00 advanced by Paulina 
Rocca to Mary Hall be thrown into hotchpot in the 
distribution of the estate of the said Paulina Rocca and 
charged against the one-sixth share of the estate of Paulina 
Rocca devised and bequeathed under the provisions of her 
Will to Mary Hall and her children.” 
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“The advancement of $9500.00 to Mary Hall is charge¬ 
able until interest which has been paid bv Mary Hall and 
no further interest on said advancement is chargeable. 

And so much of the second paragraph of paragraph 5 of 
ipuid decree or judgment of November 3, 1938, which reads 
as follows: 

“subject to the advancement of $9500.00 herein referred 
to.” 

And also the refusal of the Court to decree or adjudge 
at the time of the entry of the decree or judgment of No¬ 
vember 3, 1938, as follows: 

“It was the intention of the testatrix, as disclosed by her 
Will, that no interest was to be charged at any time on the 
advancement of $9500”. 

“In the absence from the Will of a direction to charge in¬ 
terest on an advancement, none is chargeable at any time 
until the estate is ready for distribution where there are 
life estates created”. 

“That Mary Hall’s share of the estate (namely, her life 
estate) was charged with the advancement and through 
the medium of interest paid, she discharged and extin¬ 
guished the advancement at least to the extent of $8,216.05.” 

“That the testatrix did not charge the advancement of 
$9500 against the inheritance of the children of Marv 
Hall.” 

67 This decree insofar as it concerns the final decree 
or judgment of April 18, 1939, is from that part 
thereof which reads as follows: 

“the remaining 2/12 thereof shall be applied to the $9500.00 
advancement, as provided by paragraph 3 of the decree of 
this Court passed herein on the 3rd day of November, 1938, 
and distributed as follows: 

2 /4 thereof unto Vera L. Rocca, Irene M. Rocca, Leo J. 
Rocca, Raymond P. Rocca, Blanche R. Herbert, Vivian R. 
Rocca, Eugene L. Rocca and Roma L. O’Hanlon, individu¬ 
ally and as assignee of Nellie R. O’Hanlon, share and share 
alike, 

l A thereof unto Bertha Nassano DeFranco, Walter Nas- 
sano, Angelo Nassano, May Nassano and Joseph Nassano, 
share and share alike, 

Vi thereof unto D. Carroll Rocca and Claude M. Rocca, 
share and share alike; and 
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Va thereof unto Mildred V. Ellery, Mabel Hoffman and 
George Kmmert. share and share alike.” 

DAVID A. HART 
GEORGE C. GERTMAN 
Attorneys for above named ap¬ 
pealing Defendants 

Memoranda 

May 2, 1939 


Rond on appeal for $250.00 filed. 


Additional deposit for costs by Gertman—$5. 


6S Statement of Points on which Defendants Mildred 
1'. Kllery and Mabel Hoffman Intend to Rely 
on Their Appeal Entered Herein from the De¬ 
crees or Judgments of November 3, 1938 and 
April 18, 1939, as Provided by Rule 75-(d) of 
the Federal Rules of Civil Procedure. 

Filed May 4 - 1939 

# # # 

The District Court erred— 

1. In decreeing’ on November 3, 1938: 

(a) That the sum of $9500.00 advanced by Paulina Rocca 
to Mary Hall be thrown into hotchpot in the distribution 
of the estate of the said Paulina Rocca and charged against 
the one-sixth share of the estate of Paulina Rocca devised 
and bequeathed under the provisions of her will to Mary 
Hall and her children. 

(b) That the advancement of $9500.00 to Mary Hall is 
chargeable with interest which has been paid by Mary 
Hall and no further interest on said advancement is charge¬ 
able. 

(c) One-fourth to Mildred V. Ellery, Mabel Hoffman and 
George Kmmert, equally, as the children and sole descen¬ 
dants of Mary Hall, deceased, subject to the advancement 
of $9500.00 herein referred to. 
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69 2. Iii refusing to conclude as a matter of law, ad¬ 
judge and decree: 

(a) That it was the intention of the testatrix, as dis¬ 
closed by her Will, that no interest was to be charged at 
any time on the advancement of $9500. 

(b) That in the absence from the Will of a direction to 
charge interest on an advancement, none is chargeable at 
any time until the estate is ready for distribution where 
there are life estates created. 

(c) That Mary Hall’s share of the estate (namely, her 
life estate) was charged with the advancement and 
through the medium of interest paid she discharged and 
extinguished the advancement at least to the extent of 
$8,216.05. 

(d) That the testatrix did not charge the advancement 
of $9500 against the inheritance of the children of Marv 
Hall. 

3. In adjudging and decreeing on April 18, 1939, that the 
remaining 2/12 of the balance of the proceeds of sale shall 
be applied to the $9500 advancement, as provided by para¬ 
graph 3 of the decree of this Court passed herein on the 
3rd day of November, 1938, and distributed as follows: 

Y 4 thereof unto Vera L. Kocca, Irene M. Rocca, Leo J. 
Rocca, Raymond P. Rocca, Blanche R. Herbert, Vivian R. 
Rocca, Eugene L. Rocca and Roma L. O’Hanlon, individu- 
allv and as assignee of Nellie R. O'Hanlon, share and share 
alike, 

y 4 thereof unto Bertha Nassano DeFranco, Walter Nas* 
sano, Angelo Nassano, May Nassano and Joseph Nassano, 
share and share alike, 

y 4 thereof unto D. Carroll Rocca and Claude M. Rocca; 
share and share alike, and 

y 4 thereof unto Mildred V. Ellery, Mabel Hoffman and 
George Emmert, share and share alike. 

DAVID A. HART 

70 GEORGE C. GHRTMAN 

Attorneys for above named De~ 
i fendants 

Service of copy of the foregoing Statement of Points on 
which Defendants Mildred V. Ellery and Mabel Hoffman 
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intend to rely on appeal acknowledged this 3rd day of 
May, 1939. 

ARTHUR C. KEEFER 
Attorney for the Plaintiff The 
Washington Loan and Trust Com¬ 
pany, Substituted Trustee under 
the Last Will and Testament of 
Paulina Rocca. 

JAMES C. WILKES 
Attorney for Defendants Vera L. 
Rocca, Irene M. Rocca, Nellie R. 
O’IIanion, Leo J, Rocca, Blanche 
R. Herbert, Raymond P. Rocca, 
Vivian R. Rocca, Eugene L. Rocca 
and Roma L. 0’Ilanlon. 

JAMES E. ARTIS 
Attorney for Defendants D. Car- 
roll Rocca and Claude M. Rocca. 

LESTER COHEN 
Attorney for Defendant George 
Emmert 

NITA S. HINMAN 
Guardian ad litem and Attorney 
for Joseph Nassano, lunatic. 

71 Copy of the foregoing Statement of Points on 
which Defendants Mildred V. Ellery and Mabel Hoff¬ 
man intend to rely on appeal mailed this 2 day of May, 1939, 
to the Defendants Bertha Nassano DeFranco, Walter Nas- 
sano, Angelo Nassano, May Nassano and May Nassano, 
Guardian of Joseph Nassano, at their last known post-office 
addresses. 

DAVID A. HART 

GEORGE C. GERTMAN 
Attorneys for Defendant Mildred 
U. Ellery and Mabel Hoffman. 
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72 


Docket Entries 


Date 

1937. 

I June 17 

Li Li 

Li Li 

Li Li 

I 

Li Li 

Li Li 

Li Li 

Li Li 

j 

“ 21 
July 12 
Sept 27 
“ 27 

Xov. 18 


Li Li 


Dec 17 
1938. 
Jan 3 


4 fc 


[3 


June 7 
“ 29 

July 22 


Proceedings 


Deposit toward costs by Keefer 

Bill, appearance, order to file & Exhibit (2) 

filed 

Spa to Answer & copy to deft #4 issued 
Served in X J 6/21/37 

Spa to Answer & copy to deft #5 issued Ret 
Ser 6/25/37 

Spa to Answer & copy to deft #6 issued Ret 
Ser 6/25/37 

Spa to Answer & copv to deft ir7 issued Served 
N. J. 6/21/37 

Spa to Answer & copy to deft #8 issued Served 
N J 6/21/37 

Spa to Answer & copy to deft zi:9 issued Served 
X J 6/21/37 

Appearance of David A. Hart for defts ifl 
& 2 filed 

Order appointing Xita S. Hinnian, guardian ad 
litem for deft #8 Cox, J. 

Report of Xita S. Hinnian, guardian ad litem 

filed 

Answer of Xita S. Hinnian, guardian ad litem 
for Joseph Nassano filed 

Ans. of Defts. Xo. Defts. Xo. 1., 2, to Bill of 
Complaint 

Aiipearanee of Geo. 0. Gertman, Attv. for Defts 
Nos 1 & 2 

Ans of deft #3 to bill—App Lester Cohen 

Answer of defts 10 & 11 to bill, app. Jas. K. 

Artis filed 

Answer of defts 12, 13, 14, 15, 16, 17, 18, 19 & 
20 to bill, app. Jas. C. Wilkes. 

Decree pro confesso against defts if4, 5, 6, 7 & 9. 

Bailey, J. 

Stipulation 

Filed memorandum opinion of Court (Bailey J) 

a a u a u a 
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Nov 

3 

4 4 

4 4 

1939. 


Mar. 

9 

4 4 

14 

44 

29 

Apr 

18 

Mav 

2 

4 4 

4 4 

4 4 

4 4 

44 

4 

4 4 

4 4 

4 4 

12 

4 4 

12 

4 4 

13 

4 4 

17 


Final decree construing Will. Appeal (attys 
notified) (Bailey J) 

Findings of Fact & Conclusions of Law. (attys 
notified) filed 

Report of Auditor, testimony & Vouchers, (10 
notices sent) filed 

Exceptions of Gdn ad litem to Report of Audi¬ 
tor filed 

Exceptions of Bertha De Franco to Report of 
Auditor filed 

Order ratifying Auditors report, fixing guar¬ 
dian ad litem fee & directing distribution 
Bailey, J.—notified 

Notice of Appeal (Copies to—Keefer, Hinman, 
Artis—Wilkes—Cohen & defts—4, 5, 6, 7 & 9.) 
Bond on Appeal for $250.00 filed 

Add. deposit for costs by Gertman “ 

Designation of Record & ack “ 

Statement of Points “ “ “ 

Designation of additional portions of record. “ 

tt u tt it a tt 

a tt tt tt it it it 

Affidavits as to service (2) “ 


73 Designation of Record on Appeal as Provided by 
Rede 7r> of /he Federal Rules of Civil Procedure. 

Filed May 4 - 1939 

m # # 

Defendants Mildred V. Ellery and Mabel Hoffman desig¬ 
nate the following named plaintiff corporation and the fol¬ 
lowing named defendants as appellees upon this appeal: 

The Washington Loan and Trust Company, Substituted 
Trustee under the last Will and Testament of Paulina 
Rocca, deceased: Vera L. Rocea, Irene M. Rocca, Leo J. 
Rocca, Raymond P. Rocca, George Emmert, Nellie R. 
O’Hanlon, Blanche R. Herbert, Vivian R. Rocca, Eugene L. 
Rocca, Roma L. O’Hanlon, Bertha Nassano DeFranco, 
Walter Nassano, Angelo Nassano, May Nassano, Joseph 
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Nassano, May Xassano, Guardian of Joseph Xassano, D. 
Carroll Rocca and Claude M. Rocca. 

i Defendants Mildred V. Ellery and Mabel Hoffman desig¬ 
nate the following parts of the record which they desire 
to have included in the transcript of record on appeal. 

74 1. Bill of complaint tiled June 17, 1937, together 
with (a) copy of Will of Paulina Rocca, and (b) 

copy of decree of August 25, 1915 entered in Equity 33550. 

2. Answer of the defendants Mildred V. Ellery and 
Mabel Hoffman filed November 18, 1937. 

3. Paragraph 8 of report of Nita S. Hinman, Guardian 
ad litem of Joseph Nassano, filed September 27, 1937. 

4. Paragraph 11 of the answer of Vera L. Rocca, Irene 
M. Rocca, Nellie R. O’Hanlon, Leo J. Rocca, Raymond P. 
Rocca, Blanche R. Herbert, Vivian R. Rocca, Eugene L. 
Rocca, and Roma L. O’Hanlon, tiled January 3, 1938. 

5. Paragraph 11 of the answer of the defendants D. 
Carroll Rocca and Claude M. Rocca, filed January 3,1938. 

6. Stipulation filed June 7, 1938. (Omit signatures of 
counsel) 

7. Opinion of the Court, Mr. Justice Bailev, filed July 
22, 1938. 

8. Findings of fact filed November 3, 1938. (Omit sig¬ 
natures of counsel) 

9- Conclusions of law filed November 3, 1938. 

10. Interlocutory decree dated November 3, 1938, to¬ 
gether with the exceptions, requests, etc., attached thereto 
of jthe defendants Mildred V. Ellery and Mabel Hoffman. 

11. Final decree dated April 18, 1939. 

75 12. Memorandum: Notice of appeal by defen¬ 
dants Mildred V. Ellerv and Mabel Hoffman and the 

I * 

date of the filing thereof, and also of the filing of under¬ 
taking by the defendants Mildred V. Ellery and Mabel 
Hoffman on appeal in the sum of Two Hundred and Fifty 
Dollars ($250) with the New Amsterdam Casualty Com¬ 
pany as surety and a deposit by defendants Mildred V. 
Ellery and Mabel Hoffman of Clerk’s fee in the sum of 
$ 

13. Memorandum of notice of the appeal by Mildred V. 
Ellery and Mabel Hoffman mailed by the Clerk to the par¬ 
ties to this cause or to their counsel. 
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14. Statement of points on which defendants Mildred V. 
Ellery and Mabel Hoffman intend to rely on appeal filed 
May —, 1939. 

15. This designation of record on appeal. 

16. Clerk’s certificate. 

DAVID A. HART 

GEORGE C. GERTMAN 
Attorneys for above named De¬ 
fendants 

Service of copy of the foregoing Designation of Record 
on appeal acknowledged this 3rd day of May, 1939. 

ARTHUR C. KEEFER 
Attorney for the Plaintiff The 
Washington Loan and Trust Com¬ 
pany, Substituted Trustee under 
the Last Will and Testament of 
Paulina Rocca. 

76 JAMES C. WILKES 

Attorney for Defendants Vera L. 
Itocca, Irene M. Rocca, Nellie R. 
O’Hanlon, Leo J. Rocca, Blanche 
R . Herbert, Raymond P, Rocca, 
Vivian R. Rocca, Eugene L. Rocca 
and Roma L. 0’Hanlon. 

JAMES E. ARTIS 
Attorney for Defendants D. Car- 
roll Rocca and Claude M. Rocca. 

LESTER COHEN 
Attorney for Defendant George 
Emmert 

NITA S. IlINMAN 
Guardian ad litem and Attorney 
for Joseph Nassano, lunatic. 

Copy of the foregoing Designation of Record on appeal 
mailed this 2 day of May, 1939, to the Defendants Bertha 
Nassano DeFranco, Walter Nassano, Angelo Nassano, May 
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Nassano and May Nassano, Guardian of Joseph Nassano, 
at their last known post-office addresses. 

I DAVID A. HART 

GEORGE C. GERTMAN 
Attorneys for Defendant Mildred 
V. Ellery and, Mabel Hoffman. 

77 Designation of Additional Portions of Record, cOc. 

•, Filed Mav 12 1939 

* * # 


Defendants, D. Carroll Rocca and Claude M. Roeca, des¬ 
ignate the following additional portion on record, proceed¬ 
ings, etc. which they desire to have included in the tran¬ 
script of record on appeal: 

1 1. Answer of George Enimert filed December 17, 1937. 

2. Answer of D. Carroll Rocca and Claude M. Rocca filed 


January 3rd, 1938. 

3. Stipulation of January 7th, 1938, including signatures 
of counsel. 

4. Entire findings of fact of November 3rd, 1938, includ¬ 
ing signatures of counsel thereto and all notations made 
thereon showing which counsel have signed indicating “no 
objection” and which have signed indicating “we consent.” 

5. Decree construing will of November 3rd, 1938, to¬ 
gether with objections, requests, etc. attached thereto of 
the defendants Mildred V. Ellery and Mabel Hoffman. 

6. Order ratifying auditor's report and directing distri¬ 
bution of April 18,1939. 

7. This designation. 

8. Memo: Affidavits of Carson and Artis as to service. 


JAMES E. ARTIS 

i Attorney for D. Carroll Rocca and 

Claude M. Rocca 

Service of copy of the foregoing additional designation 
of record, etc. this 12 day of May, 1939. 

i DAVID A. HART 

GEO. C. GERTMAN 
Attorneys for Mildred V. Ellery 
and Mabel Hoffman 
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Designation of Additional Portions of Record, dc. 
Filed May 12 1939 


Defendants, Vera L. Rocca, Irene M. Rocca, Nellie R. 
O'Hanlon, Leo J. Rocca, Raymond P. Rocca, Blanche R. 
Herbert, Vivian K. Rocca, Eugene L. Rocca, and Roma L. 
O'llanlon, designate the following additional portion on 
record, proceedings, etc., which they desire to have in¬ 
cluded in the transcript of record on appeal: 

1. Report and answer of Nita S. Hinman, guardian ad 
litem of .Joseph Nassano, tiled September 27, 1937. 

2. Answer of defendants Vera L. Rocca, et al., filed Jan¬ 
uary 3rd, 1938. 

3. Answer of George Emmert filed December 17, 1938. 

4. Stipulation of January 7, 1938, including signatures 
of counsel and all notations appearing thereon. 

5 Findings of fact of November 3rd, 1938, including sig¬ 
natures of counsel and ail notations appearing thereon. 

6. Memorandum that Report of Auditor tiled March 9, 
1939. 

7. Memorandum to effect that only parties filing excep¬ 
tions to Report of Auditor were Nita Hinman, Guardian 
Ad Litem of Joseph Nassano, and Bertha DeFranco and 
that said exceptions were filed on the 14th and 29th of 
March, 1939, respectively. 

8. This designation. 

JAMES 0. WILKES 
BYRON G. CARSON 
Attorneys for Vera L. Rocca, Irene 
M. Rocca, Nellie R. 0’Hanlon, Leo 
J. Rocca, Raymond P. Rocca, 
Blanche R. Herbert, Vivian R. 
Rocca, Eugene L. Rocca and Roma 
L. O’Hanlon. 

79 Service of copy of the foregoing additional desig¬ 
nation of record, etc., acknowledged this 12 day of 
Mav, 1939. 

DAVID A. HART 
GEO. 0. GERTMAN 
Attorneys for Mildred V. Ellery 
and Mabel Hoff mam. 
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Designation of Additional Portions of Record, dec. 

Filed May 13 1939 

* * * 

Defendants, Vera L. Rocca, Irene M. Rocca, Nellie R. 
O’Hanlon, Leo J. Rocca, Raymond F. Rocca, Blanche R. 
Herbert, Vivian R. Rocca, Eugene L. Rocca, and Roma L. 
O’Hanlon, designate the following additional portion on 
record, proceedings, etc., which they desire to have included 
in the transcript of record on appeal: 

1. Omit from designation of additional portions of rec¬ 
ord of May 12, 1939, item seven and substitute therefor as 
item seven the docket entries. 

2. This designation. 

JAMES C. WILKES 

BYRON G. CARSON 
Attorneys for Vera L. Rocca, Irene 
M. Rocca, Nellie R. O'Uanion, Leo 
J. Rocca, Raymond P. Rocca, 
Blanche R. Herbert, Vivian R. 
Rocca, Eugene L. Rocca, and Roma 
L. O’Hanlon. 

Service of copy of the foregoing additional designation 
of record, etc., acknowledged this 13th day of May, 1939. 

GEORGE C. GERTMAN 
Attorney for Mildred V. Ellery and 
and Mabel Hoffman. 


Memorandum 

May 17, 1939 

Affidavits of Byron G. Carson and James E. Artis as to 
service of designations of additional portions of the rec¬ 
ord—filed. 


ELLERY ET AL. VS. THE WASH. LOAN & TR. CO. ETC. ET AL. 65 


80 District Court of tho United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing; pages numbered from 1 to 79, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 64737 in Equity, 
wherein The Washington Loan and Trust Company, a body 
corporate, substituted trustee under the last will and tes¬ 
tament of Paulina Rocca, is Plaintiff and Mildred V. Ellery, 
et al., are Defendants, as the same remains upon the files 
and of record in said Court. 

IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st day of June, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7426 Ellery et al., Appellants, 
vs. The Washington Loan and Trust Co. etc. et al., United 
States Court of Appeals for the District of Columbia, Filed 
Jun 2 - 1939 Joseph W. Stewart, Clerk. 
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District of Columbia 


April Term, 1939. 


No. 7426. 


Mildred V. Ellery, Mabel Hoffman, 
Appellants, 
vs. 

The Washington Loan and Trust Company, Sub¬ 
stituted Trustee under the Last Will and Testament 
of Paulina Rocca, deceased, et at., 

Appellees. 


BRIEF FOR APPELLANTS. 


The questions presented by this appeal are whether 
the Court erred— 

(a) In adjudging that the advancement of $9,500 
bore interest. (R. 49.) 

(b) In adjudging that by her Will, Mrs. Rocca 
charged the advancement against the estate 
which she devised in fee to Mary HalPs chil¬ 
dren. (R. 49.) 

(c) Whether Mary Hall satisfied the advancement 
during her lifetime by paying the trustees 
$10,954.73 under the contract of December 31, 
1907. 



9 


1. Paulina Roeca died in the rear 1907 leaving a 
Will (R. 4) by which she devised practically all of her 
estate in trust. 

She was survived by six children but she did not 
give any of them outright a portion of her estate. In¬ 
stead, she gave to each one-sixth of the income from 
her equitable estate. 

The Will is as follows: 

“I nominate and appoint my son, John B. 
Roeca, to be the executor of this my Last Will and 
Testament, without bond, and direct him to set 
aside the sum of live hundred dollars and apply 
the same as in his discretion may seem best for 
the relief of my needy relatives. I also appoint 
said John B. Rocca trustee to carry out the pro¬ 
visions of this my Last Will and Testament, and 
for that purpose give, devise and bequeath unto 
him all my estate (except said sum of five hun¬ 
dred dollars) now owned or that may be hereafter 
acquired to be held by him in and upon the fol¬ 
lowing trusts: To permit my sons Giovanni Roeca 
and David Rocca to use and occupy my house No. 
207 F Street, northwest, in the City of Washing¬ 
ton, in the District of Columbia, free of 
4 rent during their joint lives and the life of 
the survivor of them, and on the death of 
the survivor said house to become a part of the 
residue of my estate and take the course provided 
for said residue. And whereas I have heretofore 
at the request of my daughter Mary Hall ad¬ 
vanced to her the sum of ninety five hundred dol¬ 
lars with full knowledge on her part that the 
same was to be accepted as an advance to her 
from my estate, now I direct that in ascertaining 
the amount of said residue of my estate said sum 
of ninety five hundred dollars (without interest) 
be included, said residue of my estate to be held 
by my said named trustee as follows: (Charging 
i Mary’s share with the said advancement). 


“One-sixtli thereof hold for the use of my 
daughter Mary Hall, and the income arising there¬ 
from pay over to her during her life, and on her 
death leaving children pay over said income ©#/£> 
said children in equal shares, per stirpes and not 
per capita, until her youngest living child arrives 
at the age of twenty one years, and then pay over 
and convey the same in equal shares to said 
children. 

“One-sixth thereof hold for the use of my son 
David Rocca, and the income arising therefrom 
pay over to him during his life, and on his death 
leaving children pay over said income to said 
children in equal shares, per stirpes and not per 
capita, until his youngest living child arrives at 
the age of twenty one years, and then pay over 
and convey the same in equal shares to said 
children. 

“One-sixth thereof hold for the use of niv son 
Giovanni Rocca and the income arising therefrom 
pay over to him during his life, and on his death 
leaving children pay over said income to said 
children per stirpes and not per capita, until his 
youngest living child arrives at the age of twenty 
one years, and then pay over and convey the same 
in equal shares to said children. 

“One sixth thereof hold for the use of my 
daughter, Jennie Nassano and the income arising 
therefrom pay over to her during her life, and 
on her death leaving children, pay over said in¬ 
come to said children in equal shares, per stirpes 
and not per capita, until the youngest living 
child arrives at the age of twenty one years, and 
then pay over and convey the same in equal shares 
to said children. 

“One sixth thereof hold for the use of my son 
Daniel Rocca and the income arising therefrom 
pay over to him during his life, and on his death 
leaving a widow pay over said income to his 
widow for her life, and on the death of both leav¬ 
ing children of said Daniel, pay over said income 
to said children in equal shares, per stirpes and 
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not per capita, until the youngest living of said 
children arrives at the age of twentv one vears, 
and then pay over and convey the same in equal 
shares to said children. 

“One-sixth thereof hold for the use of mv son 
John B. Roeca, and the income therefrom arising 
pay over to him during his life, and on his death 
leaving a widow pay over said income to his 
, widow for her life, and on the death of both leav¬ 
ing children of said John B. Rocea pay over 
5 said income to said children in equal shares, 
per stirpes and not per capita, until the 
voungest living of said children arrives at the 
age of twenty one years, and then pay over and 
convey the same in equal shares to said children. 

“Should either of my said children, Mary, 
David, Giovanni, Jennie, Daniel or John B. die 
leaving no children nor descendents of children 
him or her surviving, it is my will that the part 
of the residue above devised in trust for my 
child so dying, shall be held for the survivors of 
my said children and the children of such of them 
as may die, equally per stirpes and not per capita, 
upon the same trusts as hereinbefore provided 
for the shares devised for the use of said children 
respectively. 

“In the management of the residue of mv es- 
tate 1 authorize my said trustee to invest and 
reinvest the same, and to pay all necessary ex¬ 
penses incurred for taxes, repairs, insurance and 
costs connected with the management of the trust 
reposed in him. Should any devisee, legatee or 
party entitled to any interest under and by virtue 
of the provisions of this will and testament, at¬ 
tempt in any way to contest or invalidate the same, 
either in whole or in part, such devisee, legatee 
or party entitled to an interest thereunder, shall 
forfeit all right in or under this will.” 

“Mary’s share” under the Will was one-sixth of the 
income and as the advancement was charged against 
it, the advancement was deductible from her share and 


from no other source. Tome Institute v. Shipley, 102 
Md. 642. 

While the $9,500 was a mythical quantity, yet it had 
to be reckoned with at Mrs. Roeea’s death as the 
“residue” was formed at that time. See opinion of 
Mr. Chief Justice Shaw in Treadwell v. Cordis, 5 Gray, 
341, 348. 

There could not be two periods for the formation 
of the “residue”, one in 1907 to meet the convenience 
of the life tenants and executor and trustee, and an¬ 
other in 1937 to meet the convenience of the appellees. 

According to the Will two forms of assets were to 
constitute the “residue” for the purpose of ascer¬ 
taining the amount thereof; one existent and the other 
non-existent. The existing assets, which were to pro¬ 
duce the income, was the estate which Mrs. Rocca ac¬ 
tually owned, and the non-existing asset was the $9,500 
which, unlike the existing assets, ivas not to produce 
any income. 

Of course, according to the Will, the executor and 
trustee, for the purpose of equation, had the right in 
1907 to take the whole of Mary’s income as it accrued 
and apply it towards the liquidation of the advance¬ 
ment because Mrs. Rocca so directed. The family, 
however, imposed on Mary, but without any color of 
right either under the Will or the law, an additional 
burden to pay 4% interest annually. 

Whereupon, thirty-two years ago, the children of 
Paulina Rocca (one of them, John B. Rocca, was her 
executor and trustee) themselves construed the Will 
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and agreed that the advancement was charged against 
Mary and that it carried with it the payment by her 
of 6% interest per annum. Their construction was in¬ 
corporated in the following contract (R. 30) which has 
since been accepted and relied upon by themselves, 
their children and the trustees under the Will, without 
a word of dissent by anybody concerned: 

Supreme Court of the District of Columbia 
I Holding a Probate Court 

No. 14,704 
Admn. Doc. 37 

In re Estate of Paulina Rocca, Deceased. 

Articles of agreement made this 31st day of De¬ 
cember, A. I). 1907 by and between John B. Rocca, 
j Daniel Rocca, Giovanni Rocca, David Rocca and 
Mary Hall all of the City of Washington, District 
of Columbia, and Jennie Nassano, of the City of 
Philadelphia, State of Pennsylvania, parties of 
i the first part and Mary Hall of the City of Wash¬ 
ington, District of Columbia, party of the second 
part, devisees of Paulina Rocca, deceased, wit- 
nesseth; 

45 Whereas the said Mary Hall owes to the 
estate of Paulina Rocca deceased, the sum 
of Nine thousand five hundred ($ 9 , 500 . 00 ) dollars 
money advanced to her by the said deceased, the 
said sum bearing interest at Six (0%) per centum 
per annum, which said sum under the terms of the 
will of the said deceased is to be deducted from 
said Mary’s share of the income of said estate 
as one of the devisees of the said will. 

■ Now therefore, in consideration of One ($1.00) 
Dollar and other good consideration, it is hereby 
agreed by the parties hereto, devisees under said 
will that the interest charge upon said indebted¬ 
ness shall be reduced fiom Six (6%) per cent to 
four (4%) per cent and instead of paying the said 
Six (6%) per interest, in the future, she is to 
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pay but four (4%) per cent, which is to lx? deduct¬ 
ed from her share of the income of said estate. 

And it is further agreed that the original of this 
agreement be placed in the hands of John B. Roc- 
ca, Executor and Trustee of the last will and tes¬ 
tament of the said Paulina Rocea deceased as a 
notice and authority to act under this agreement 
as above written. 

Mrs. Rocea’s children not only made the contract, 
but it was filed in the Probate Court for perpetuation 
and enforcement as a binding and legal contract. In¬ 
deed it was afterwards given judicial recognition by 
that Court in the approval of three accounts of the 
executor and four accounts of the trustees (R. 40-41). 

Despite the contract construing the Will and its ob¬ 
servance for over thirty years, The Washington Loan 
and Trust Company, as substituted trustee under the 
Will, voluntarily filed this equity suit to have the Will 
construed by the Court and also to be instructed re¬ 
garding the rights of the parties concerned in the set¬ 
tlement of the trust estate. 

And the present suit was filed by the Trust Com¬ 
pany notwithstanding its predecessor John B. Rocea 
after December 31,1907, and itself since being appoint¬ 
ed trustee on August 25, 1915—23 years—had recog¬ 
nized and operated under tnc contract—which states 
that the advancement was owing by Mary and that it 
was charged by the Will against her and payable out 
of her income from the trust estate—by deducting from 
Mary’s income and distributing to the appellees and 
appellants, and to their parents during their lifetime, 
the amount of $10,954.73 or $1,454.73 in excess of the 
advancement itself. 
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In other words, everybody now sui juris, as well as 
those persons sui juris who are now dead, participated 
in the money which the contract of December 31, 1907 
produced from Mary—all acting upon the assumption 
and understanding; that the advancement was charged 
tyy the Will against Mary alone and payable out of 
her income as stated in the contract. 

, While the individual parties to this case were not 
parties to the contract, nevertheless, as was said in 
the following cases, the Courts are reluctant to over¬ 
turn contracts construing Wills, especially after they 
have been accepted and acted upon for nearly a third 
of a century. 

Grandchildren (as here) were not parties to the con¬ 
tract in Starr v. Starr, 132 X. V. 154, 159, yet the 
Court in that case said: 

“Whilst the grandchildren, as remaindermen, may 
! not be bound by the contract entered into by their 
parents as life-tenants, the construction adopted 
therein has been accepted and acted upon for so 
many years and is so eminently just that w’e 
i should not feel justified in overturning the same, 
when the provisions of the Will are reasonably 
capable of the construction given and so acted 
on.” 

To the same effect—but with stronger emphasis—is 
Bacon v. Sayre, 147 X. Y. Supp. 522; affirmed in 148 
X. Y. Supp. 1105. 

In Dorrance v. Dorrance, 238 Fed. 524, the Court 
said: 

“The controversy turns on the meaning of the 
t rust provisions, and the fact that these have been 
accepted as valid for twenty-five years, while it is 
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not controlling calls upon us to bo cautious in 
weighing the contention that a fatal mistake has 
been acted on for nearly a generation.” 

See also Matter of Watson, 213 N. Y. 177. 

Besides the questions raised regarding the advance¬ 
ment, the hill of complaint also raised the question, 
for the first time, whether the thirty-two year old Will 
violated the rule against perpetuities, and as to that 
question the Court (R. 47) said: 

“As to the question of whether the limitations 
over to the children of Daniel Rocca and of John 
B. Rocca are void under the rule against per¬ 
petuities, it appears that the wife of Daniel Rocca 
and the wife of John B. Rocca were both living 
at the death of the testatrix. The testatrix died 
over thirty years ago. All the parties to this case 
who are now sui juris and those who were sui juris 
at the testatrix’ death have acted upon the as¬ 
sumption that these limitations were valid, and 

the estate and the trust created bv the will have 

•» 

been administered on that assumption up to the 

filing of the bill by the trustee for instructions. 
* # # 11 

• 

It seems to us that according to the above decisions 
the wisdom thus expressed by the learned judge might 
with equal propriety have been applied to the ques¬ 
tions concerning the advancement. 

However, the lower Court found against the appel¬ 
lants’ contentions and made findings of fact and con¬ 
clusions of law (R. 43-48) and also entered decrees ac¬ 
cordingly (R. 48-53). 

Appellants noted and perfected an appeal from both 
decrees (R. 53) and filed the following statement of 
points upon which they rely on their present appeal 
fR. 55-56), viz: 
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The District Court erred— 

1. In decreeing on November 3, 1938: 

(a) That the sum of $9500.00 advanced by 
Paulina Kocca to Mary Hall he thrown into hotch¬ 
pot in the distribution of the estate of the said 
Paulina Kocca and charged against the one-sixth 
share of the estate of Paulina Kocca devised and 
bequeathed under the provisions of her will to 
Mary Hall and her children. 

(b) That the advancement of $9500.00 to Mary 
Hall is chargeable with interest which has been 
paid by Mary Hall and no further interest on said 
advancement is chargeable. 

(c) One-fourtli to Mildred V. Ellery, Mabel 
Hoffman and George Emmert, equally, as the 
children and sole descendants of Mary Hall, de¬ 
ceased, subject to the advancement of $9500.00 
herein referred to. 

2. In refusing to conclude as a matter of law, 
adjudge and decree: 

(a) That it was the intention of the testatrix, 
as disclosed by her Will, that no interest was to 
be charged at anv time on the advancement of 
$9500. 

(b) That in the absence from the Will of a di¬ 
rection to charge interest on an advancement, none 
is chargeable at any time until the estate is ready 
for distribution where there are life estates cre¬ 
ated. 

(e) That Mary Hall's share of the estate (name¬ 
ly, her life estate) was charged with the advance¬ 
ment and through the medium of interest paid she 
discharged and extinguished the advancement at 
least to the extent of $8,216.05. 

(d) That the testatrix did not charge the ad¬ 
vancement of $9500 against the inheritance of the 
children of Mary Hall. 

3. In adjudging and decreeing on April 18, 
1939, that the remaining 2/12 of the balance of the 
proceeds of sale shall be applied to the $9500 ad¬ 
vancement , as provided by paragraph 3 of the de- 
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cree of this Court passed herein on the 3rd day of 
November, 1936, and distributed as follows: 

x /4 thereof unto Vera L. Rocca, Irene M. Rocca, 
Leo J. Roeca, Raymond P. Roeca, Blanche R. Her¬ 
bert, Vivian R. Rocca, Eugene L. Rocca and Roma 
L. 0’Hanlon, individually and as assignee of Nel¬ 
lie R. O’Hanlon, share and share alike, 

3 /4 thereof unto Bertha Nassano DeFranco, 
Walter Nassano, Angelo Nassano, May Nassano 
and Joseph Nassano, share and share alike, 
l A thereof unto 1). Carroll Rocca and Claude M. 
Rocca; share and share alike, and 
3 /4 thereof unto Mildred V. Ellery, Mabel Hoff¬ 
man and George Eminert, share and share alike. 

2. Naturally the first question that arises on this 
appeal is— 

Against whom did Mrs. Rocca charge the ad¬ 
vancement when she said: 

“charging Mary’s share with the advancement”. 
Well, Mrs. Rocca’s own six children, four of whom 
were the parents of appellees and appellants (and one 
of whom was her executor and testamentary trustee), 
believed throughout their lives, and so construed the 
meaning of the Will and so contracted on December 
31, 1907, that the advancement was charged by the 
Will against Mary and payable by her out of her share 
of the income from the trust estate. It was upon this 
understanding that Mary assumed the obligation to 
pay interest too. If she ivas not charged with the ad¬ 
vancement, it necessarily follows that she coidd not be 
charged with interest. 

The case of Tome Institute v. Shipley, 102 Md. 642, 
is decisive of the case at bar. 

In that case Charlotte M. Shipley (a widow) had 
four children, Harry, Emory, Ella and Howard. By a 
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deed in trust she conveyed her entire estate to Emory 
as trustee to bold in trust for the purpose of collecting 
the income and after paying her debts, living expenses 
and a specified amount to herself, to pay during her 
lifetime to each child and the children of any deceased 
child a specified amount as a yearly income. 

She then provided that upon her death: 

‘‘To have and to hold a three-fourths undivided 
interest in said estate unto and to the use of the 
said Harry V. Shipley, Emory C. Shipley and 
Ella M. Shipley, their heirs, executors, administra¬ 
tors and assigns, as tenants in common, free, clear 
and discharged from the trust hereby created, and 
to have and to hold the remaining undivided one- 
fourth interest in said estate, in trust and confi¬ 
dence to collect the rents, income and profits is¬ 
suing from and arising out of said onc-fourtli in¬ 
terest and after paying the expenses of said trust 
to pay over the net balance to the said Howard B. 
Shipley for and during the term of his natural 
life, and immediately from and after the death 
of the said Howard B. Shipley then to the use of 
the children then living of the said Howard B. 
Shipley and the issue then living of any deceased 
child of said Howard B. Shipley, free, clear and 
discharged from the trust hereby created, such 
children and issue to take per stirpes and not per 
capita.” 

After making other provisions, Mrs. Shipley pro¬ 
vided in the deed further as follows: 

“At the time of the death of the said Charlotte 
M. Shipley (the grantor) there shall be an ac¬ 
count taken of all sums of money that may have 
been heretofore advanced by Vincent Shipley, the 
late husband of the said Charlotte M. Shipley, to 
, any of the said four children of the said Charlotte 
M. Shipley, respectively, and also any sums that 
may have been advanced by the said Charlotte M. 
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Shipley to them or any of them, and also of any 
sums of money that the said trustees may be re¬ 
quired to pay for, or on account of the said Char¬ 
lotte M. Shipley by reason of any liability incurred 
by her through or on account of any of said four 
children, and all sums of monev so found due bv 
anyone of the said children of the said Charlotte 
M. Shipley or to have been received by them or 
any of them shall be a charge upon the share of 
such child or children, respectively. And I here¬ 
by charge the share of the said Howard B. Shipley 
with the payment of the sum of seventeen hundred 
dollars in favor of the said Emory C. Shipley, 
money advanced by the said Emory C. Shipley 
to the said Howard B. Shipley. But provided 
further that no interest shall be allowed or charged 
on any of said sums so found to be due and here¬ 
by made a charge on the respective shares of the 
said children of Charlotte M. Shipley.” 

The questions raised were, 1st, whether the sums 
of money to be charged under the provisions of the 
deed against the share of Howard B. Shipley on ac¬ 
count of money advanced to or money paid for him, 
as mentioned in the deed, were charges upon his equit¬ 
able life estate only or upon the entire one-fourth in¬ 
terest in the property which the deed conveyed to the 
trustee to be held for the use of Howard B. Shipley 
during his life and upon his death to his children then 
living; and 2nd, whether the $1,700 made a charge on 
the share of Howard B. Shipley had priority over the 
charges to be made against his share under the gen¬ 
eral provision for charges against the children of the 
grantor for moneys received by them as mentioned in 
the deed. 

Deciding the case, the Court of Appeals of Maryland 
said: 
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“The auditor’s account in question was stated on 
the theory that the charges alluded to in the first 
inquiry were to be made only against the life 
estate of the said Howard B. Shipley; and that 
the charge alluded to in the second inquiry had no 
priority. We think the account was stated upon 
the theory supported by a proper construction of 
the clause of the deed which has been recited 
and was therefore properly ratified. Deeds are 
to be constructed according to the intention mani¬ 
fested in the instruments themselves when viewed 
in their necessary relation to the circumstances 
surrounding the parties. This Court has said 
this was familiar and well established doctrine. 
Cross v. Ridgely, S3 Md. 1G1, and cases there 
cited. 

“As to the claim of priority for the charge of 
seventeen hundred dollars in favor of Emory C. 
Shipley no warrant can be found in the deed there¬ 
for. There appears no reason for a preference 
to be accorded to this charge, and the language 
and terms of the deed give no indication of an 
intention to give it priority. It is simply made a 
charge as other debts of Howard B. Shipley are 
made a charge against him and nothing more. 

“In regard to the first-mentioned inquiry it is to 
be observed that in providing in the deed how 
the property is to be disposed of at her death the 
grantor gives to each of her children, except 
Howard B. a one undivided fourth ‘interest’ in the 
same. The remaining undivided one-fourth ‘in¬ 
terest’ is given to a trustee, who is to hold the 
legal title; and out of it is carved an equitable 
life estate for Howard B. and the whole of the 
estate in this one-fourth interest remaining after 
carving out the life estate is given to Howard’s 
children; and then in certain contingencies it is 
to go over; thus making it manifest that all that 
Howard was ever to have was a life estate. Not 
only was it not provided that he should have any¬ 
thing more than this equitable life interest but 
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it was put beyond possibility that he should have 
anything more. Now, when the grantor comes to 
provide for the charges tile language is ‘shall be 
a charge upon the share of such child or children,’ 
&c. She does not say the charge shall be upon 
each of the one undivided fourth interests. If 
each child had been allotted a one undivided fourth 
interest then the share of a child and a one un¬ 
divided fourth interest would have been equivalent 
terms; but each child did not take an undivided 
fourth interest. One of these interests was given 
to a trustee and the child, as to this fourth, was 
given as a share thereof an equitable life estate 
in the same. All the balance of the estate or in¬ 
terest therein was given to others and in such a 
way as to isolate as it were, his life estate; for 
as has been seen no interest in the one-fourth in 
question could come back to him, and it might 
pass out of his family. The life estate in question 
therefore, it would seem, was described by the 
term ‘share’, as employed in the deed; and the 
most natural and obvious effect to be given to the 
term ‘share’ as respects the share of Howard B. 
Shipley in the property disposed of by the deed 
is to apply it to his equitable life estate. 

“There does not appear in the deed anything to 
attach a different application to the term ‘share.’ 
On the contrary there appears what would make 
this application the more reasonable one. AVe are 
to give effect to every provision in the deed and 
carrv out cverv intention indicated therein as far 
as possible. Now it seems evident that it was in¬ 
tended to make provision for the children of the 
son Howard and to make it independent of him— 
otherwise why should they be brought into the 
deed or be taken into consideration in connection 
with it at all. It is not reasonable to suppose that 
in making this provision for Howard’s children it 
was in her mind so blended with the provision for 
Howard that when she afterwards referred to the 
provision for Howard or the interest she had 
given him she was including in it the interest 
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she had designated for the children. Again it 
appears that the aggregate of the charges against 
Howard’s share would more than consume the en¬ 
tire one-fourth interest which was given in trust 
for the benefit of him and his children. The cir¬ 
cumstances indicate that the grantor must have 
known, at least, very nearly if not accurately, the 
extent of these charges, and she must have known 
the extent of the property of which she was dispos¬ 
ing. That being so if in providing for the charges 
against the ‘shares’ of her children she meant 
, that the entire one-fourth interest put in trust 
for Howard and his children should be made liable 
to the charges against him, she would have known 
that she was going through an idle ceremonv 
, to provide any remainder in such interest to the 
children of Howard and that she was accentuating 
the folly of so doing by provisions for remainders 
to others in the contingency of Howard, the son, 
leaving no children living at his death. It is but 
reasonable to suppose she thought she was deal¬ 
ing with substance in providing these remainders. 
Lastly, if she designed that the charges in ques¬ 
tion should impose a liability for their payment 
upon the whole of the undivided fourth interest 
left in trust she could readily, and, it would seem, 
naturally would have used forms of expression 
in making the provision under consideration that 
would have made the meaning clear to that effect. 
The fact that no such form of expression was 
, adopted goes to strengthen the construction that 
gives to the expressions that were used their more 
natural and ordinary meaning. 

“For the reasons assigned we are of opinion that 
the account of the auditor was stated in accordance 
with a proper construction of the deed in question 
j and the order ratifying the same will be affirmed.” 

Mrs. Rocca did not say, in her Will, as was the 
case in Smith v. Yancey, 81 Va. 88, “charging Mary’s 
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children’s share with the advancement made their 
mother.” 

And if Mrs. Rocca had not, by express language, 
charged the advancement against Mary, it would not 
have been chargeable by law to anybody else. 

White v. Daniel, 2G1 Fed. 70. 

Speaking of the origin of the advancement, Mrs. 
Rocca said: 

“And whereas I have heretofore at the request 
of my daughter Mary Hall advanced to her the 
sum of ninety-live hundred dollars with full knowl¬ 
edge on her part that the same was to be accepted 
as an advance to her from my estate, * * V’ 

Mary did not have any share in her mother’s estate 
at the time the advancement was made to her. Her 
only share was what she supposedly would be entitled 
to by inheritance, or take by devise. 

The Circuit Court of Appeals in Harper v. Harris, 
294 Fed. 44, said: 

“The term ‘advancement’ is only used in con¬ 
nection with the contemplated death of a person 
who will leave an estate subject to distribution. 
Where property is therefore given by some per¬ 
son having in view his subsequent demise, the 
particular question as to whether or not such 
transfer of property was an advancement does 
not become pertinent until the death of the donor, 
because the term ‘advancement’ itself contem¬ 
plates the share of the donee as an heir of the 
donor, with respect to other heirs. During the 
life of the donor, therefore, the status of the 
property transferred, as to whether or not it was 
an advancement, would not be considered, as a 
question of distributive shares in estates could not 
arise until the death of the party who transferred 
the property. * * * 
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“An advancement in the first instance is a gift, 
for the reason that, should the donee die before 
the donor, thereby precluding the former from 
becoming an heir of the latter, the question as to 
whether or not the transfer of property was an 
advancement would not arise. Corpus Juris says: 

‘While it is essential to an advancement that 
there be a gift, and although every advance¬ 
ment is, in a sense, a gift, it is distinguishable 
from an ordinary u’ift inter vivos bv the fact 
that the amount or value of what is given as an 
advancement is charged against the donee’s 
distributive share of the donor’s estate.’ 18 
C. J. 912. 

“The term is therefore discussed in the books 
only with respect to the estates of deceased per¬ 
sons. 

“The question then arises as whether or not the 
doctrine of advancement is applicable to cases 
of both testacy and intestacy. The general rule 
has been laid down that the doctrine of advance¬ 
ment applies only in cases of intestacy, except 
that in some jurisdictions and chiefly under statu¬ 
tory provision, it applies in cases of partial intes¬ 
tacy. (Citations.) In cases of testacy, however, 
the term is frequently found in construing the 
provisions of wills which have made use of the 
term in attempting to equalize the distribution of 
estates among legatees and devisees. An example 
of this is the case of Cowen v. Adams, 80 Fed. 448, 
25 C. C. A. 547, affirmed in Adams v. Cowen, 177 
U. S. 471, 20 Sup. Ct. 668, 44 L. Ed. 851. Cvc. 
has defined this use of the term in the following 
language: 

‘Testators by their wills may and sometimes 
do adopt the law of advancements, by directing 
that amounts advanced to legatees and devisees 
shall be deducted from the shares given them 
by the will; and where testator’s intention is 
clear that sums advanced should be deducted 
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from bequests made, Ins intention must of 
course control. 40 Cvc. 1922; In re McKibbin’s 
Estate, 207 Pa. 1, 56 All. 62.’ ” 

See generally the subject of advancements in cases 
of testacy under title “ Wills”, 69 C. J., beginning with 
Sec. 2233, pp. 1031 ct seq. 

After giving equitable life estates to each of her 
six children, Mrs. Rocca provided in her Will that 
upon the death of each child leaving children, such 
children were to have the income from one-sixth of 
the trust estate until the voungest of them reached the 
age of twenty-one years, whereupon one-sixth of the 
corpus of the equitable trust estate was to go to them 
absolutely and in fee. By another paragraph of the 
Will, Mrs. Rocca provided for a gift-over in case any 
child of hers died without leaving children. Two of 
them, David and Giovanni, so died. 

There was, of course, no certainty that Mary would 
leave children qualifying to take under the Will. David 
and Giovanni left none. 

The truth is that if Mrs. Rocca had by her Will 
given Marv an outright interest in her estate instead 
of a life estate in one-sixth of the income, the meaning 
of the words “charging Mary’s share with the ad- 
vancement” would never have been questioned. 

Suppose Mrs. Rocca had left a husband to whom 
she had advanced $9,500 in her lifetime, and by her 
Will, after giving him what the law allowed him in 
case of intestacy, provided that her “husband’s share” 
should be charged with the advancement, would it be 
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possible to charge the advancement against the share 
of any other beneficiary? 

Or, suppose, instead of giving an estate in fee to 
Mary's children, Mrs. Rocca had provided that upon 
the death of Mary, one-sixth of her estate was to go to 
George Washington University. In such case, would 
the University be required to account for the advance¬ 
ment in the settlement of the estate? 

I Obviously, if Mrs. Rocca had died intestate, her es¬ 
tate would have descended equally and in fee to each 
of her six children subject to Mary accounting in the 
settlement for the advancement. 

And, in case of Mrs. Rocca’s intestacy if Marv had 
died before distribution, the advancement would then 
be charged against her children succeeding to her 
share in her mother’s intestate estate. In such case 
the children would take as heirs or next of kin bv sue- 
cession from their mother as provided by Section 959 
of the 1902 D. C. Code in cases of intestacy. 

w 

But in the present case Mary's children take nothing 
by succession from their mother; instead, they take 
independently of her and directly from their grand¬ 
mother as purchasers. Lee v. Baird, 132 N. C. 755, 767. 

3. The next question this appeal presents is— 

, Was Mary chargeable with interest too on the 
advancement ? 

If Mary was obligated to pay interest, the obliga¬ 
tion arose in one of three ways, viz: 

(a) By express provision in the Will requiring in¬ 
terest to be paid. 
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(1)) By operation of law if the Will were silent 
about charging interest. 

(c) By contract with the executor and trustee. 
These will he discussed in their order. 

(a) At the outset it will be observed that Mrs. Roc- 
ca directed her trustee to allow her sons David and 
Giovanni to occupy the F Street house free of rent, 
consequently she was not thinking of ('quality in divi¬ 
sion of income anwng Ufa tenants. 

And undoubtedlv the same considerations that in- 

4 ' 

fluenced Mrs. Roeca to allow her sons to have the free 
use of the house during their lifetime also influenced 
her to direct her executor and trustee not to charge 
nor collect interest from Mary upon the advancement 
after her death. 

The Will speaks from the date of Mrs. Rocca’s 

death and if she had intended Marv to be thereafter 

* 

charged with interest on the advancement she would 
have said— 

“charging Marv’s share with the advancement 
and interest thereon from the date of mv death.” 

And she would not have used the words “without in¬ 
terest*", which words she bracketed to emphasize her 
intent. 

Mrs. Rocca did not sav in her Will that Mary had 
borrowed $9,500 from her, nor did she say that at the 
time she advanced the $9,500 Mary agreed to pay in¬ 
terest on it. Indeed, Mrs. Rocca nowhere in her Will 
says that she loaned Mary $9,500. Therefore there 
could be no relationship of debtor and creditor be- 
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tween Mrs. Rocca and Mary. See 18 C. J. s. 201, pp. 
911-912. 

Of course Mrs. Rocca, by express provision to that 
effect in her "Will, could have charged Mary with in¬ 
terest too. 

Baker v. Safe Deposit & Trust Co., 93 Md. 
308. 


See also 

Smith v. Yancey, 81 Va. SS. 

, In Sprague v. Moore, 130 Mich., the Court at p. 103, 
said— 

“The payments for which notes were given, and 
the amount paid in endorsed paper etc., are not 
to be treated as advancements, but loans. Inter¬ 
est should, therefore, be computed upon them ac¬ 
cording to their terms or at the lawful rate.” 

“No specific provision is found requiring interest 
to be paid on advancements made by either the 
creator or trustee. If it is chargeable in con¬ 
travention of the general rule, which we recognize, 
— i. e. that interest is not to be computed upon ad¬ 
vancements, it must be in obedience to provisions 
of the writing which imply it.'' 

(b) It is almost universally the law that interest is 
not chargeable by law either for the period prior to 
or subsequent to the death of the testator against ad¬ 
vancements in cases of testa-nentarv trusts and the ex- 

* 

istence of life estates. 

In Re Rees, L. R. (1881) 17 Ch. (Law Re¬ 
ports) 701. 

Lunsford v. Yarbough, 189 X. C. 476. 

Brown v. Brown, 72 N. J. Eq. 667, 672. 

Garth v. Garth, 139 Mo. 456. 
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Farnums ’ Estate, 176 Pa. 366. 

Barrett v. Morris, 74 Va. 273. 

Davies v. Hughes, 86 Va. 909. 

Knight’s Estate, 253 Pa. 290. 

Manning v. Thurston, 59 Md. 218. 

Osgood v. Breed’s Heirs, 17 Mass. 355. 

Slaughter v. Slaughter, 21 Ind. App. 641. 

(c) Mary agreed to pay 4% interest because the 
contract (R. 39) informed her that: 

“Mary Hall owes to the estate of Paulina Rocca 
deceased, the sum of Nine thousand live hundred 
($9,500.00) dollars money advanced to her by the 
said deceased, the said sum bearing interest at 
Six (6%) per centum per annum, which said sum 
under the terms of the \\ ill of the said deceased is 
to be deducted from said Mary’s share of the in¬ 
come of said estate as one of the devisees of the 
said will.” 

In Harley v. Harley, 57 Md. 340, the Court defined 
an advancement: 

“An advancement, in legal contemplation, is sim¬ 
ply the giving, by anticipation, the whole or part 
of what it is supposed the child or party advanced 
would be entitled to at the death of the party mak¬ 
ing the advancement. It does not involve the ele¬ 
ments of legal obligation or future liability on the 
part of the party advanced, but it is a pure and 
irrevocable gift, and must result from a complete 
act of the intestate in his lifetime by which he di¬ 
vests himself of all property in the subject.” 

Doubtless Mary never knew that the advancement 
did not legally bear interest either under the Will or 
the law. Obviously, therefore, Mary signed the con¬ 
tract in the belief that the reduction of the interest to 
4% was lightening her heavy financial burden. 
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We do not repudiate the contract of December 31, 
1907. Our claim is that it may not be repudiated at 
this late day by the appellees insofar as it construed 
the Will as meaning that the advancement was charged 
against Mary and payable out of her income. 

4. Regardless of upon whom Mrs. Rocea charged 
the advancement, the fact remains that the contract 
imposed upon Mary the duty to discharge it and to 
pay interest upon it. Mary did not pay both of these 
in full, but since it turns out that the liability for in- 
terest imposed by the contract was not warranted by 
either the Will or the law, the payment which Mary 
made to the trustees should, in equity and conscience, 
be applied by the law wholly to the liquidation of the 
advancement. 

If Mary had not been lulled into believing that she 
was chargeable by law with interest too on the ad¬ 
vancement, her payments would have discharged the 
advancement long before her death and left her in¬ 
come intact for her to enjoy. 

The principles announced in the following cases 
would seem to apply here: 

Cowen v. Adams, 78 Fed. 536; affirmed in 177 
U. S. 471. 

Prince de Bearn v. Williams, 111 Md. 434. 

Conclusion. 

Upon the facts and the law, it is deferentially sub¬ 
mitted— 

(a) That the Will expressly and definitely waived 
the payment of interest for all time. 


(b) That interest is not exacted by the law. 

(c) That Mary assumed the payment of 4% in¬ 
terest because she understood, as did all 
others concerned, that she alone was obligat¬ 
ed by the Will to pay the advancement itself 
and that it carried 6% interest. 

(d) That the Will charged the advancement 
against Mary’s share— i. e., her life estate, as 
that was her only estate under the Will. 

(e) That the Will did not charge the advancement 
against the estate devised directly to Mary’s 
children. 

(f) That Mary, through 1 the payment to the trus¬ 
tees of $10,954.73 discharged and extinguished 
the advancement. 

(g) That the decrees be reversed and the suit re¬ 
manded with instructions to the Court to en¬ 
ter a decree releasing and discharging the 
devise to appellants from the obligation for 
the advancement created by the decree. 

Respectfully submitted, 


DAVID A. HART, 
GEORGE C. GERTMAN, 
Attorneys for Appellants. 
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IN THE 


tlBnitcb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939 


No. 7426 


Mildred V. Ellery, Mabel Hoffman, 

Appellants, 


v. 


The Washington Loan and Trust Company, Substi¬ 
tuted Trustee under the Last Will and Testament 
of Paulina Koeca, Deceased, et al., 

Appellees. 


BRIEF FOR APPELLEES. 


I. PRELIMINARY. 

Appellees respectfully invite the attention of this 
Court to their Motion to Dismiss this appeal for lack 
of jurisdiction, herein filed, and they desire to reserve 
any and all rights thereunder notwithstanding their 
reply by this brief to the contentions in appellant’s 
brief. 
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It is also respectfully submitted that if, notwith¬ 
standing such motion to dismiss, there be any consid¬ 
eration on the merits of the issues raised by appellants 
it should be borne in mind constantly that the proceed¬ 
ing below was to construe a will; that the will 
“speaks” as of the date of death of the testatrix, and 
that events t ran spiring over a period of thirty years 
thereafter (except in so far as they may work an 
estoppel, etc., against the present parties) have rela¬ 
tively little , if any, bearing upon the correctness or 
error of the court below in construing the will. 

In discussing the three questions raised by appel¬ 
lants (as stated on the first page of their brief) two of 
the questions—whether the Court erred (a) in adjudg¬ 
ing that the advancement bore interest and (c) whether 
Mary Hall satisfied the advancement during her life¬ 
time, are, in the view taken by appellees, so closely 
related and in many respects overlapping, that appel- 
less will discuss these two questions together. 

II. APPELLANTS LACK CAPACITY TO COM¬ 
PLAIN OF THE INTEREST CHARGE. 

Appellants are the children of Mary Hall. They are 
not, however, her personal representatives—adminis¬ 
trators, etc., of her estate. Mary Hall paid the only 
interest in question (R. 46); the appellants paid no 
part of it. Appellants are not therefore in a position 
to raise this question in the capacity in which they 
appeared before the court below, nor before this court, 
because such interest was not charged against, or paid 
by, them; it was charged against their mother, Mary 
Hall, and if it were erroneously charged against her, 
then she, or (after her death which has occurred) her 
personal representative would be the only proper 
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parties to enforce any claim seeking either direct, or 
indirect, recovery for any such alleged erroneous 
charge of interest. For all that the record shows there 
may be unpaid creditors of the estate of Mary Hall, 
and if such interest were erroneously exacted, then her 
personal representative—not her children—should seek 
recovery of the same in an appropriate action; if re¬ 
covered it should then be administered upon for the 
benefit of creditors first , if any, and thereafter any 
residue should take the course as with other assets of 
an estate under administration of the Probate Court. 

III. THE INTEREST WAS CHARGED AND PAID 
PURSUANT TO BINDING CONTRACT UNDER 
SEAL. 

Even if the position taken above were not correct 
(that appellants lack capacity to complain of the charge 
of interest against Mary Hall) and assuming for pur¬ 
poses of argument that appellants can be heard in the 
proceeding below, and also before this court, to com¬ 
plain of such interest charge, nevertheless they are not 
entitled to any redress in respect of such charge for 
interest because Mary Hall, against whom the same 
was charged and the only person against whom it was 
charged, entered into a contract under seal to pay the 
same. (R. 39, 40, 45) While the record does not show 
what reasons may have prompted Mary Hall, against 
■whom the interest was charged, and the other parties 
to enter into the agreement to pay interest, such rea¬ 
sons are not material because the agreement being 
under seal it follows that legal consideration therefor 
is automatically presumed. Even if the agreement 
were not under seal, there is nothing in the record to 
establish that the same is not otherwise a valid bind¬ 
ing agreement. 
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It will also be noted that appellants take the position 
that they do not take their interest in the estate of 
Paulina Rocca from and through their mother, Mary 
Hall,—thereby themselves recognizing that there is no 
such privity, or relationship, as might enable them to 
complain if in fact there had been any erroneous 
charge made for interest against Mary Hall. 

IV. THE WORDS “(WITHOUT INTEREST)” AP¬ 
PLY ONLY TO THE COMPUTATION OF THE 
AMOUNT OF RESIDUE LEFT IN TRUST. 

Appellants contend that the will specifically pro¬ 
vided that no interest was to be charged on the ad¬ 
vancement of $9,500, and so doing they rely upon the 
parenthetical phrase “(without interest)” appearing 
in the first portion of the will (R. 17). Assuming for 
purpose of argument, notwithstanding the points here¬ 
inbefore made, that appellants may be heard on this 
question, the appellees submit that in taking such 
position appellants overlook the fact that the words 
“(without interest)” appear only in the clause — 
“I direct that in ascertaining the amount of said 
residue of my estate said sum of $9,500 (without in¬ 
terest) be included, * * *.” (R. 17). Appellees, on 
the other hand, contend that the words “(without 
interest)” are restricted, and aply only to the method 
for “ascertaining” the amount of the residue, and 
ascertaining thereof alone. If the testatrix had in¬ 
tended that the words “(without interest)” should be 
given any broader application she could easily have so 
provided; that the words deal only with a mathematical 
computation of the amount of residue of her estate 
more clearly appears when the entire scheme of the will 
is considered. 
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V. TESTATRIX INTENDED AN EQUALIZATION 
OF BENEFITS AS TO SIX TRUSTS (“CHARG¬ 
ING MARY’S SHARE” FOR THE ADVANCE¬ 
MENT)—SUCH EQUALIZATION WAS SE¬ 
CURED BY THE INTEREST CHARGE. 

Assuming still, for purpose only of argument, that 
the question of the interest charges may be considered 
at the instance of appellants, it is important to note 
that the court below found, and was of the opinion that, 
the charge of interest against Mary Hall was requisite 
to carry out the scheme of equalization which so clearly 
appears to have been intended by the testatrix from the 
trust provisions set up for the six children of the testa¬ 
trix. (R. 42). There is nothing novel in the charging 
of interest upon advancements to bring about the equal¬ 
ization of provisions for beneficiaries, in either testacy 
cases where advancements are involved or in intestacy 
cases. Equalization of advancements has long been 
recognized with respect to cases of intestacy and it has 
become quite common for testators to adopt those same 
principles in disposing of their property by will. For 
instance, the law of this jurisdiction, in intestacy cases 
requires equalization of advancements as is shown by 
the following provisions and annotations from the 1901 
Code of Law for the District of Columbia: 

Section 379 of Chap. V — “Administration — 
Accounts” under subchapter eight entitled 
“Distribution, to Next of Kin and Legatees”, 
provides: 

“If there be a child or children and a child or 
children of a deceased child, the child or children 
of such deceased child shall take such share as his, 
her, or their deceased parent, would, if living, be 
entitled to, and every other descendant or descend- 
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ants in existence at the death of the intestate shall 
stand in the place of his, her, or their deceased 
ancestor: Provided, That if any child or descendant 
shall have been advanced by the intestate, by settle¬ 
ment or portion, the same shall be reckoned in the 
surplus, and, if it be equal or superior to a share, 
such child or descendant shall be excluded, but the 
widow shall have no advantage by bringing such 
advancement into reckoning: And provided fur¬ 
ther, That, if any child or descendant shall have 
received from the intestate any real estate by way 
of advancement, which shall not be equalized under 
the provisions of section nine hundred and fifty- 
nine of this code, the value of any such advance¬ 
ment shall be treated as personalty for the 
purposes of this section; but maintenance or educa¬ 
tion or money or realty, given without a view to 
a portion or settlement in life, shall not be deemed 
advancement; and in all cases those in equal degree 
claiming in the place of an ancestor shall take 
equal shares.” 

Section . 9 55 provides: 

“If in the descending or collateral line any 
father or mother shall be dead, leaving a child or 
children, such child or children shall, by represen¬ 
tation, be considered in the same degree as the 
father or mother would have been if living, and 
shall have the same share of the estate as the father 
or mother if living would have been entitled to, and 
no more; and in such case, when there are more 
children than one, the share aforesaid shall be 
equally divided among such children.” 

“Section . 9 59. Advancements .— 

“Any child or children of an intestate, or their 
issue, who may have received from the intestate 
any real estate by way of advancement may elect 
to come into partition with his other heirs on bring- 
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ing such advancement, or the value thereof at the 
time such advancement was received, into hotchpot 
with the estate descended; but such child or chil¬ 
dren, or their issue, shall not be entitled to claim 
a share by descent without bringing such advance¬ 
ment, or the value thereof as aforesaid, into the 
common stock or hotchpot, if there be another child 
or children not equally provided for; Provided, 

that if anv child or children or descendant shall 
•> 

have been advanced by the intestate by settlement 
or portion of personalty, which shall not be equal¬ 
ized under the provisions of section three hundred 
and seventy-nine of this code, such advance shall 
be treated as real estate for the purpose of this 
section. 

“Section 1630. Satisfaction of Legacy .— 

“A provision for or advancement to any person 
shall be deemed a satisfaction , in whole or in part 
of a devise or bequest to such person contained in 
a previous will if it would be so deemed in case the 
devisee or legatee were the child of the testator, 
and, whether lie be a child or not, it shall be so 
deemed in all cases in which it shall appear from 
parol or other evidence to be so intended.” 

And wherever statutory provisions for equalization 
of advancements, similar to the above quoted statutes 
are found, it will also be found, where the question has 
arisen, that interest is charged upon such advancements 
to bring about a more perfect equalization. The rea¬ 
sons for charging interest upon such advancements is 
fairly well shown by the following decisions: 

In the case of Sprague v. Moore, 130 Michigan 92, 
with respect to interest it was held— 

“For the purpose of equalizing shares on the, 
distribution of an estate, interest should be com- 
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puted on advancements from the death of the 
ancestor, but not before, unless there is some provi¬ 
sion in the acknowledgment or declaration of the 
advancement requiring it.” 

In this case the court said :— 

“We understand it to be a general rule that 
interest is to be computed upon advancements after 
the death of the ancestor for the purpose of equal- 
i izing shares on distribution. See 1 Am. & Eng. 
Eney. Law, p. 785 and cases there cited. We think 
the intention expressed by this instrument is that, 
from the time this trust deed was made, all bene¬ 
ficiaries should share equally, and that the shares 
between them should be equalized from that time as 
to advances thereafter to be made, and as to the 
i sums necessary to equal advancements theretofore 
made. In other words, she (the decedent) sought 
to divide the estate as of that date; and while we 
doubt an intention that interest should be computed 
back of that date on technical advances she de¬ 
signed that it should be thereafter. In short, for 
purposes of distribution we are disposed to treat 
the estate as though it had come into the hands of 
the executor at that date. See 1 Am. & Eng. Enc. 
Law, p. 575, note 5.” 

In the case of Steele and others v. Frierson and 
others , 85 Tenn. 431, the court said: 

“The Chancellor should have allowed interest on 
this advancement from the date of the testator’s 
death. The report of the Master is not excepted 
to upon the ground that interest is not reported on 
this advancement. But we do not think this was 
necessary, because as a matter of law, such ad¬ 
vancements bear interest.” 
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Cline et al. v. Cline ct cd. f 215 Ky. 493. 

Ancestor shortly before death made advance to her 
children, some (especially those referred to as made in 
1916 being; preferences). The Court said: 

“The advancements made by the deeds of 1916 
we shall term ‘The extraordinary advancements’ 
and any real or personal property theretofore 
given by her (the decedent) to any of her children 
with a view to apportioning or settlement in life 
we shall term ‘the ordinary advancements’. The 
court will add to tlm extraordinary advancements 
interest from the date made to the date of its judg¬ 
ment. Interest may be compute'! for the purpose 
of equalizin '/ distributees. 

“See Royce v. Royce, 17 Ky. L.R. 1403, 34 SW. 
1068. The Court will add to the ordinary advance¬ 
ments interest from the date of the death of Mary 
Cline (donor) to the date of its judgment. The 
sum of each child’s advancements with interest so 
added shall be treated as what each child received. 
The sum of the several advancements with interest 
added, and the present value of the real and per¬ 
sonal property of Martha Cline is the value of her 
estate, and in making distribution, the children who 
have received advancements shall receive nothing 
further until the other heirs are made equal with 
them” 

The above demonstrates the reason for making ad¬ 
justment to advances through interest charges thereon. 
We get the same effect in the case at bar by the interest 
charges made against the $9,500 advanced to Mary Hall 
from date of testatrix’s death. 

Royse v. Royse , Ct. of Appeals, Kv., decided March 
25, 1896. 34 S. W. 1068 (Cited in Cline v. Cline, 
supra)- 
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The petition in this case alleged that advancements 
had been made to some of the heirs, and it was agreed 
that they should be charged against such heirs. A 
Commissioner to whom the matter was referred to 
determine amount of advances, added interest from 
date of decedent’s death and this action by the Com¬ 
missioner resulted in the litigation. The Court re¬ 
fused to disturb the action of the Commissioner with 
respect to such interest, and held such action brought 
about a fair and equitable distribution. 

* ****** 

But appellees do not rely upon decisions in 
cases of intestacy to support their position that 
interest may properly be charged upon advancements 
in cases where there has been a will or declara¬ 
tion of trust. Where, as with respect to the will of 
Paulina Rocca (the testatrix herein) such will shows 
an intention on the part of the deceased to bring about 
an equality of participation among certain classes of 
beneficiaries in her estate, the courts have repeatedly 
held that it is both proper and necessary to charge in¬ 
terest upon advancements to bring about such equality 
so intended by the deceased. One of the best reasoned 
cases, similar to the case now before this court, is as 
follows: 

In re: Vincent’s Estate (Vincent v. Vincent) 241 
Michigan 329, decided January 3, 1928- 

The Court said: 

“Bill by Alfred Vincent, executor of the last will 
of George A. Vincent, deceased, against Eugene 
Vincent and others for the construction of said 
will.” 

The court found as follows: “After making cer¬ 
tain provisions in his 'will for his wife which never 
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became operative because her death occurred be¬ 
fore that of her husband, the testator directed the 
executor to sell the real estate and thereupon the 
estate ‘be equally divided among my heirs, as fol¬ 
lows to wit: (1) To my son, Alfred Vincent, I 
give, devise and bequeath one-sixth of the entire 
amount constituting the aforesaid properties, after 
deducting from the amount such loans as mav have 
been made by me upon his share of the estate. ’ 

“A like provision was made for each of his five 
living children and for a grandson who was the 
child of the testator’s deceased daughter. 

“For many years before making his will, George 
A. Vincent had kept a book in which entries were 
made of various amounts of money and other items 
of personal property which he had given to his 
children. At the head of each account the name of 
the child concerned was written and under the 
name appears these words: ‘What T let them have.’ 
Some of the book entries are in the handwriting of 
George A. Vincent, others in the handwriting of 
his son Beryl. At the time of the testator’s death 
he had attached to some of these accounts certain 
notes which he had paid for the child whose name 
appeared on that account, and also notes from such 
child payable to the testator. 

“Because of his death since the execution of 
the will, the share of Lloyd Vincent will go to his 
children. 3 Comp. Laws 1915, $ 13793, as a lega¬ 
tee under this will, testator’s grandson, Raymond 
Atherton, stands in the place of his mother, Pearl 
Vincent Atherton. Therefore in fixing the amount 
of each of these portions of the estate, the same 
method should be followed as though Lloyd and 
Pearl were living, i. e., the items chargeable to 
them respectively should be charged against these 
respective shares. 

“For the purpose of equalizing shares on the 
distribution of this estate, interest at the legal rate 
should be computed on advancements from the date 
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of the testator’s death, but not before, unless there 
is some provision in the acknowledgment or in the 
declaration of the advancement justifying an inter¬ 
est charge. Sprague v. Moore, 130 Mich. 92.” 

In the Rocca case, the collection of interest (by with¬ 
holding same on Mary Hall’s share) has had just that 
effect, of tending to equalize. Actually, the life tenants 
(children of Paulina Rocca) entered into a convenient 
arrangement as is set forth by their agreement under 
seal dated December 1, 1907 (R. 31), whereby Mary 
Hall was first credited with a full one-quarter (after 
the death many years ago of two of the children of 
Paulina Rocca) of the income of the estate. Before 
this amount was paid to her, however, there was de¬ 
ducted therefrom four per cent interest on the $9,500 
advancement which was thrown back into the estate 
as income and which was distributed among the four 
children including Mary Hall. The result would have 
been substantially the same if, as provided by the 
will, the corpus of the estate should have been increased 
by $9,500 (the amount of the advancement) and three 
pf the children had received income on this gross 
amount and Mary Hall had received income from the 
porpus of the estate equal to the amount of the corpus 
upon which the other three children received income 
minus $9,500. For example, let us assume the estate 
(not including the $9,500) was of the net value of 
$100,000. By including the advancement, the value 
would be $109,500. As is contemplated by the terms 
of Hie will, the three children other than Mary Hall 
\yould each be entitled to income from $27,375. Mary 
Hall, on the other hand, would be entitled to the in¬ 
come on $27,375 minus $9,500, or on a net of $17,875. 
Therefore, the four children would be entitled to in- 
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come on: $27,375, $27,375, $27,375 and $17,875. To re¬ 
peat, the life tenants, the only parties then and now 
concerned, agreed upon a simpler arrangement by 
which the actual income from the $100,000 was divided 
on the basis of each party being credited with the in¬ 
come of $25,000. From the income so credited to Mary 
Hall, there was deducted interest at four per centum 
per annum, which item of interest, being income, was 
thereafter distributed one-quarter to Mary Hall and 
one-quarter to each of the other children of Paulina 
Rocca. 

Mary Hall, having received her full one-fourth share, 
there has been no injustice to her. 

VI. EQUITIES INVOLVED — THIRTY YEARS 

ACQUIESCENCE. 

As hereinbefore suggested, the agreement on the part 
of said Mary Hall to pay four per cent interest on the 
advance appears in every respect to be bona fide and as 
having been entered into in complete good faith. Cer¬ 
tainly there are no facts before us which could lead 
to any other conclusion. It was manifestly fair and 
equitable to all parties because it gave them an equality 
of benefits in the property of Paulina Rocca, the de¬ 
ceased,—this as intended by the deceased. 

It appears significant that for a period of thirty 
years the parties primarily concerned with this in¬ 
terest charge raised no question about it, and even 
now one of the children of Mary Hall—George Emmert 
(brother of the appellants) is neither contesting this 
interest charge, nor the charge against his interest for 
the $9,500 advancement. (R. 31). It is respectfully 
suggested that the court should not reverse a course of 
dealing agreed upon and followed, extending over 


thirty years, except and unless compelling reasons are 
established therefor. See following cases cited in ap¬ 
pellants ’ brief at pages 8 and 9: 

Starr v. Star, 132 N. Y. 154, 159; 

Dorrance v. Dorranee, 238 Fed. 524; 

Matter of Watson, 213 N. Y. 177. 

VII. CONCERNING CERTAIN POINTS OF 
APPELLANTS. 

Appellants contend, at page 8 of their brief, that the 

appellees participated in the money which the contract 

produced from Mary. That, of course, is only partly 

true. They, the appellees, did not participate at all in 

the interest collected from Mary Hall until after the 

death of the parents of appellees who were children of 

Paulina Rocca. The monev so collected from Marv 

% » 

was not added to the residue but was forthwith dis¬ 
tributed as income to those entitled thereto. This is 
a proceeding to construe a will and by its nature cannot 
be availed of to recover money, if any, erroneously 
paid to appellees by the mother of the appellants (who 
do not represent her in any capacity enabling them 
to recover moneys that would belong to her estate). 

Again, at page 21 of appellants’ brief, it is contended 
that the testatrix “was not thinking of equality in 
division of income among life tenants” because she left 
her home in trust for the use of two of them. It will 
be noted from the will (R. 10) that the pertinent pro¬ 
vision reads: “To permit my sons Giovanni Rocca 
and David Rocca to use and occupy my house * * 

It may not be unlikely that they were living there with 
their mother when she made the will and died. At anv 
rate, the use of that house was a very small item in the 
benefits provided by the relatively large estate of the 


testatrix—it is too insignificant to impair the opinion 
of the court below that the testatrix intended an equal¬ 
ity of benefits among her descendants. But further¬ 
more, we are concerned here with the equality pro¬ 
vided by the six trusts (substantially identical) per¬ 
taining to income and remainders, which are not 
affected substantially by the other minor provisions 
in the will. 

The cases cited in appellants’ brief at pages 22 and 
23 generally do not involve any problem of equaliza¬ 
tion, and they do involve the question of propriety, of 
an Interest char ye against a remainderman (who re¬ 
ceived an advance) but who cannot take until the death 
of a life tenant. This is obviously a different situation 
than the Rocca case where the charge Is against the 
life tenant—not remainderman. It would be unfair to 
make a remainderman pay interest until he could come 
into his inheritance, but where is it unfair to make the 
life tenant in enjoyment of her estate pay interest? 

At page 24 of their brief, the appellants cite Cowan 
v. Adams , 78 Fed. 530 and Prince de Bearn v. Williams, 
111 Md. 434, to support their request that the court 
now, in this proceeding to construe a will, apply the 
interest payments (if erroneously charged) to extin¬ 
guish and discharge the advancement here involved. 
The parties in the cases cited do not stand in the same 
relation to each other as the appellants and appellees 
herein, nor were the proceedings and circumstances in 
such cases sufficiently comparable to this (Rocca) case 
to lend support to appellants’ claim. 
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vm. HOW WOULD ADVANCEMENT BE SATIS¬ 
FIED IF MARY HALL HAD DIED WITHIN 
ONE YEAR AFTER MOTHER AND BEFORE 
RESIDUE WAS ASCERTAINED AND TRUST 
ESTABLISHED? 

Appellants complain of the charge of $9,500 (the 
advancement charged by the testatrix to their mother’s 
sdiare of the estate), claiming that the remainder 
(share they take from and after the decease of their 
mother, who had a life interest) cannot be decreased 
in any amount because of such advancement notwith¬ 
standing the specific charge directed by testatrix 
against Mary’s share. 

In this case we are construing a will. It speaks as 
of the date of death of the testatrix. It is also obvious 
that under our practice the “residue” which was to 
fprm the trust herein involved could not be formed 
until one year after testatrix’s death (when debts had 
been paid and the executor’s account filed and ap¬ 
proved). 

i The testatrix, considering the uncertainties of life, 
could not have known whether Mary Hall would sur¬ 
vive her by one minute or by, say 80 years. What 
would the situation be then, if Mary Hall had died the 
following day after testatrix, or two months, six 
months, etc., or any date before the residue was “as¬ 
certained”, (a year or more after testatrix’s death)? 
Would her children, the appellants herein, have then 
received “Mary’s share” without any deduction for 
the charge of $9,500 specifically made against it by the 
testatrix if Mary Hall had died within a year from 
her mother’s death and before any residue was ascer¬ 
tained or income produced by the trust? It is obvious 
from the language used in the will that the charge of 


$9,500 against Mary’s share would, in such event, re¬ 
duce the remainder going to her children. No reason 
is apparent why they (the children of Mary Hall) 
should take her ‘‘share” now, by reason of the fact 
she survived her mother for many years without satis¬ 
fying the specific charge against the “share” they take 
now as children of Marv Hall. 


IX. COMPUTATION AS DIRECTED BY TESTA¬ 
TRIX DEMONSTRATES THAT APPELLANTS 
NOW RECEIVE FULL BENEFIT. 

But going further into this view of the situation, and 
for purpose of argument only adopting the view of 
appellants that the “share” of Mary Hall was to be 
charged with the $9,500 advancement during Mary’s 
lifetime, we have then the following picture: Here was 
an estate that, for purposes of illustration we will 
assume had a residue from which to form six trusts 
amounting to $90,000. If, as appellants contend, the 
charge of $9,500 applied when the trust came into 
existence (about a year after the death of testatrix) 
then, considering there were six trusts, would Mary 
Hall’s share (ultimately to go to her children, if any, 
surviving her) have been one-sixth of such $90,000! 
It seems impossible to avoid the specific and clear 
direction of the will that, under the above assumed 
facts, $9,500 would be added to the residue of $90,000, 
making a total of $99,500 residue “ascertained” per 
direction of the will. Under such direction is it not 
clear that the mathematics specified by testatrix re¬ 
quire also that we divide the $90,000 of existent assets 
by six (the number of trusts set up) and get $15,000 
corpus for each trust? Is it not also clear that from 
Mary’s share of $15,000 so determined there is then to 
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be deducted the “charge” against Mary’s share of 
$9,500, so that her “share” is reduced from $15,000 
to $5,500? And is it not also clear, under the specific 
language of the will that this reduced “share” of Mary 
goes to her children? And, under the decision of the 
court below, this share, so reduced, is what the children 
(appellants here) get? 

X. “INTEREST” PAID BY LIFE TENANT DID 
1 NOT SATISFY ADVANCEMENT CHARGE. 

The so-called “interest on $9,500” paid by Mary 
Hall did not extinguish the charge for the advance¬ 
ment because she received income on one-sixth of the 
entire residue of existent assets (here assumed to be 
$90,000) instead of receiving income only on a “share” 
of the residue reduced by $9,500 (to the assumed figure 
of $5,500). It is not denied that her brothers and 
sisters and the executor and trustee entered into an 
equalizing arrangement in writing and under seal 
whereby she was to receive income on a full one-sixtli 
of the income of the residue which made up the trust 
estate; they agreed in effect that instead of proceeding 
forthwith to reduce Mary’s “share” of the residue by 
$9,500 (to the assumed figure on $5,500) and then let¬ 
ting her have the earnings from the reduced amount 
only that Mary could rebate to the whole trust (six 
scares) an amount as interest, to compensate for her 
smaller share in the residue. By virtue of this equi¬ 
table arrangement Mary Hall received an amount 
which netted her an income compromised and agreed 
upon in effect to equal what she would have received 
if her income had been based on her “share” of the 
residue had it first been charged with (and reduced by) 
the $9,500 advancement. Her brothers and sisters 
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neither gained nor lost by this arrangement—they re¬ 
ceived approximately the same amount as they would 
have received if Mary’s share of the residue had been 
immediately charged with, and reduced by the advance¬ 
ment. The several children, beneficiaries, having life 
estates, could obviously agree to keep the entire estate 
intact and the trustee was not required to partition the 
trust estate among the life beneficiaries. Even if it be 
argued that such trust estate should have been par¬ 
titioned by the trustee when the trust (residue) was 
formed, it does not help the appellants because the 
trustee should then have “charged” the $9,500 ad¬ 
vancement and then set aside as “Marv’s share” a 
proportionate amount of the residue reduced by $9,500. 
If this had been required (which it was not) and done, 
the appellants would now be entitled to receive exactly 
what is now provided by the decision of the court 
below. 

XI. SAME EFFECT OBTAINED AS THOUGH 
“MARY’S SHARE” HAD BEEN REDUCED 
IMMEDIATELY UPON ASCERTAINING 
AMOUNT OF RESIDUE TO COMPOSE CORPUS 
OF SIX TRUSTS. 

It appears to appellees, that if the trust had been 
immediately partitioned the residue (upon ascertain¬ 
ing amount of such) into six separate trusts, and as 
hereinbefore illustrated, Mary’s share would have then 
been reduced $9,500 by the charge directed against it. 
It follows that if it had been so reduced, and unless 
Mary repaid the $9,500 into the trust (which was 
neither required nor done), then there would never 
have been any question but that appellants would take 
only such reduced share. They get exactly that now. 



20 


XII. EQUITIES OF THE CHARGE. 

There can be no doubt but that this advance of $9,500 
to Mary Hall was made and received in good faith and 
the money thereby received by said Mary Hall placed 
her in a better position than any of the other heirs of 
said Paulina Rocca. That this money should be re¬ 
turned to the estate cannot fairly be questioned—there 
is no equity in appellants’ claim that they are entitled 
to something more than such reduced share; it is sig¬ 
nificant that a brother of appellants, George Emmert, 
does not share the views of his sisters and makes no 
sijch claim for his portion of Mary Hall’s share with¬ 
out reduction for the advancement charged thereto. 
(R. 31). 

iXIII. DISTINGUISHING TOME INSTITUTE v. 

SHIPLEY FROM ROCCA TRUST 

It must not be overlooked that the “residue” would 
be “ascertained” within a year after death of the 
testatrix, when claims against her estate and legacies 
wpuld be paid and the executor’s account stated and 
filed. This is one material difference between the cir¬ 
cumstances connected with the Rocca ivill and the 
declaration of trust in the case of Tome Institute v. 
Shipley, 102 Md. 642; in the latter case there was no 
testamentary residue to be ascertained, because the 
principal, or corpus, of that trust came into existence 
and was determined when the declaration of trust was 
made. But in the Rocca Estate the $9,500 advance¬ 
ment was to be taken into consideration and reckoned 
as a part of the residue when such residue was ascer¬ 
tained (about a year from testatrix’s death). This 
$9,500 represented a non-existent asset, however, 
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when so reckoned in and added to the residue so 
formed. Being non-existent it follows that when dis¬ 
tribution of the residue should ultimately take place it 
would then have to be deducted from the residue be¬ 
cause only actual, existent assets can be distributed. 
The testatrix made it clear that she did not intend that 
it should be deducted from the general residue of the 
six trusts before distribution because she specifically 
directed that it be charged to “Mary’s share”. Testa¬ 
trix did not say to charge it “against Mary” nor did 
she say to “charge it against Mary’s income ”—she 
specifically charged “Mary’s share ” alone from which 
it follows that upon whomsoever such “share” should 
devolve, so also devolves the burden of such charge. 
And it could make no difference whether that “share” 
became ready for distribution, and was distributed, in 
a matter of a few months or whether it was several 
years following the death of testatrix for the burden 
of the charge of $9,500 of necessity would always re¬ 
main a charge on that “share” until paid. 

In support of their position that the charge can be 
made only against Mary Hall’s life estate, appellants 
rely primarily upon the case of Tome Institute v. Ship- 
ley, 102 Md. 642. While it is true that in the case so 
relied upon the court did charge the sums therein ad¬ 
vanced against the life tenant and not against the re¬ 
mainder, the court did not hold that advancements gen¬ 
erally are to be so charged. In that particular case it 
made the charge against the life estate—not remainder 
—only in order to carry out the intention of the 
grantor. Appellees accept and adopt the principal that 
the intention of the grantor governs as to whom shall 
bear the burden of the charge for the advancement. In 
Tome Institute v. Shipley, the court said: 
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“Deeds are to be constructed according to the 
intention manifested in the instruments themselves 
when viewed in their necessary relation to the cir¬ 
cumstances surrounding the parties.” 


The court found that the remainder left by the deed 
to the children of the life tenant would be entirely ex¬ 
tinguished if the charge was made against the share 
in question because the advancement exceeded the 
apiount or value of the share. With respect to this 
the court said: 


I 
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“Again it appears that the aggregate of the 
charges against Howard’s (the life tenant’s) share 


would more than consume the entire one-fourth 
interest which was given in trust for the benefit 
of him and his children. The circumstances indi¬ 
cate that the grantor must have known, at least, 
verv nearlv if not accuratelv, the extent of these 
charges, and she must have known the extent of 
the property of which she was disposing. That 
being so if in providing the charges against the 
‘shares’ of her children she meant that the entire 
one-fourth interest put in trust for Howard and 
his children should be made liable to the charges 
against him, she would have known that she was 
going through an idle ceremony to provide any 
remainder in such interest to the children of How¬ 
ard and that she was accentuating the folly of 
so doing by provisions for remainders to others 
in the contingency of Howard, the son, leaving no 
children living at his death. It is but reasonable 
to suppose she thought she was dealing with sub¬ 
stance in providing these remainders. Lastly, if 
she designed that the charges in question should 
impose a liability for their payment upon the whole 
of the undivided fourth interest left in trust she 
could readily, and, it would seem, naturally would 
have used forms of expression in making the pro¬ 
vision under consideration that would have made 
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the meaning clear to that effect. The fact that no 
such form of expression was adopted goes to 
strengthen the construction that gives to the ex¬ 
pressions that were used their more natural and 
ordinary meanings.” 

It will be noted that in the above mentioned case, the 
remainder would have been extinguished and a sub- 

* stantial portion of the Shipley trust would have been 
rendered ineffective had not the court reached the con- 

„ elusion which it did therein. But we do not have such 

a situation with respect to the estate of Paulina Rocca 
—in fact we have the reverse situation, for here it is 
„ apparent from the record that Mary Hall received sub¬ 

stantial amounts of income during her lifetime (and 
that notwithstanding the deductions made for interest) 
and still further there is a substantial remainder now 
available for distribution to the appellants who are 
here complaining. From the size of the respective six 
shares left in trust by Paulina Rocca, as may be mathe- 

► matically estimated from the data in the record (see in¬ 
terest and amounts paid to life tenants as shown by 
accounts of trustees (R. 41)) it would appear that if 
the advancement of $9,500 had been charged against 
the life tenant’s share when the trust estate was 
opened it would not have extinguished the same and 
there would still be a substantial remainder (as there 
now is) for her children. But we do not have to rely 

► upon this fact because the testatrix clearly showed her 
intention by providing a method for ascertaining the 
amount of the residue left in trust when she directed 

* that there be added to the existent assets the sum of 

r $9,500. Had she intended that the $9,500 should be 

deducted from the life tenant’s share (instead of the 
' remainder) there would have been, in such event, no 


ft 
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reason to provide for the addition of the non-existent 
asset of $ 9,500 to the residue which she set up in trust. 

Appellees therefore submit that with respect to Tome 
Institute v. Shipley, supra, if the principle of constru¬ 
ing the will “according to the intention manifested” 
and in the light of its “necessary relation to the cir¬ 
cumstances”, be applied to the Rocca will and its sur¬ 
rounding circumstances, it will be demonstrated that 
the decision of the court below was correct. This case 
(Tome Institute v. Shipley) according to Shepherd’s 
Citations has never been followed. It was an unusual 
situation there involved but the result was reached on 
sound principles. It does not require even a casual 
reading of Tome Institute v. Shipley, supra, to show 
that it is authority in that case, and that one alone for 
charging the advancement against the interest of the 
life tenant; the result thus reached is an unimportant 
incident of that decision— the important, and governing 
features of that decisio?i are the two principles above 
respectively called to the attention of this court and 
which the appellees here adopt. 

XIV. WAS INCOME OR CORPUS CHARGED? 

Appellants argue (p. 11 of brief et seq.) that the 
advancement was charged against Mary’s income, con¬ 
tending that the word “share” as used in the will 
means (Mary’s) “income” because she did not take 
anything else under the will. Of course, the testatrix 
could have used the word “income” as easily as 
“share” had she meant “income”. The fallaciousness 
of this argument is further established by the will it¬ 
self, because the concluding words at the end of each 
of the six trusts for the ultimate disposition of the 
corpus of the residue are “and then pay over and 
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convey the same in equal shares to said children”. And 
again in the next to the last paragraph of the will 
(R. 5) the testatrix speaks of “shares devised ”—from 
which it follows that by “share” she was speaking of 
principal, and not income, because “devised” is used 
with reference to principal (in this case real estate)— 
income is not “devised”, — it is “given”, “be¬ 
queathed”, etc. 

XV. IF THE ADVANCEMENT WAS CHARGED 
AGAINST MARY’S INCOME THEN WAS IT 
AGAINST ALL OF FIRST INCOME AVAILA¬ 
BLE AND, IF NOT, THEN IN WHAT PROPOR¬ 
TIONS? 

If, as appellants contend, the testatrix intended that 
the $9,500 advancement be satisfied out of Mary’s in¬ 
come, instead of charged against the corpus of her 
share, is it not strange that the testatrix did not then 
provide hoiv it should be deducted? Did she, in such 
event, intend that Mary receive no income until the full 
$9,500 was recovered, thus keeping Mary for years, 
if not for her entire life (as is evident from the distri¬ 
butions and interest deductions shown in the record) 
(R.41)) without any benefit? Or did she intend that 
one-fourth, one-eighth, one-sixteenth, or other definite 
proportion only of Mary’s income be withheld to apply 
toward satisfaction of the advancement? And if she 
intended this, then why was she silent about this matter 
which would obviously be of great concern to Mary? 
Or did she intend to leave such an important matter to 
the sole discretion of the trustee? 
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XVI. JUDICIAL INTERPRETATION OF SIMILAR 

PROVISIONS. 

Appellees now respectfully invite the attention of 
i this court to several cases involving construction of 
identical or similar trust provisions which they respect¬ 
fully submit support the findings and conclusions of 
; the court below, as follows: In the present case appel¬ 
lants are objecting to any charge against the share of 
their mother Mary Hall for the advancement made bv 
i the testatrix to Marv Hall. However in similar situa- 
i tions the courts have gone far in carrying out the mani- 
! fest intention of a testator to treat his children with 
equality. 

In the case of —In re. Williams, 62 Missouri Appeals 
339, 350, the reasoning of the Court in certain respects 
is quite applicable and contrary to that taken by the 
appellants, Ellery and Hoffman. In that case the 
grandchildren were attempting to avoid a charge 
against their inheritance because of advancements to 
their father, and the Court said: 

i “It is strenuously insisted by the plaintiffs in 

error that, under the rule declared by our supreme 
court in Barnum v. Barnum, 119 Mo. 63, 24 SW 
780, they inherit from their grandfather and not 
from their father, and that therefore they are en¬ 
titled to receive their share in the former’s estate, 
in right of the latter, without reference to his ad¬ 
vancement. It may be, and doubtless is, true, that 
according to the ruling in the case just stated, the 
plaintiffs do inherit from their grandfather and 
not through their father; still, their right to inherit 
is representative in its character and must he 
measured by that of their father , if he were living, 
i It is conceded that their father’s share, were he 
living, would be diminished by the advancement 
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received by him, and why should they, who claim 
under him, as said by the chancellor in Proud v. 
Turner, 2 P. Wms. 560, 24 Reprint 862, ‘be in a 
better condition than their father, if living, would 
have been, had he claimed his distributive share.’ 
They must stand in their father’s stead, for with¬ 
out this they cannot be recognized as distributees 
of their grandfather’s estate. The advancement 
was an incident attached to the father’s share, had 
he lived and claimed it, and no good reason is per¬ 
ceived why it does not as well attach to that share, 
when claimed by his children, as his representa¬ 
tives.’ In re Williams, 62 Mo. A. 339, 350.” 

While it is true that the above quotation is from an 
intestacy case, the reasoning is logical and persuasive 
in the case at bar. 

To the same effect, and under similar circumstances 
is the reasoning of the court in Bechc v. Estabrook, 79 
N. Y. 246, 250 (aff. 11 Hun. 523) where the court said: 

“The argument that a grandchild cannot, in the 
distribution of the estate of an intestate have the 
benefit of advancements made by him to his imme¬ 
diate children, is founded upon the language of 
section seventy-six, that such advancements are to 
be reckoned with that part of the surplus of the 
personal estate ‘which shall remain to be dis¬ 
tributed among the children,’ and it is claimed that 
the word ‘children’ is to be taken in its popular 
sense as referring to the immediate offspring of 
the intestate, and that it is only as between the 
immediate children of the intestate that the ques¬ 
tion of advancements can be considered in making 
distribution. We are of the opinion that this is 
not the true sense of the statute, and that the word 
‘children’ in the section quoted is used to designate 
all the descendants of the intestate entitled to 
share in the distribution.” 
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A case directly in point with the case at bar and sup¬ 
porting appellees’ contention that the $9,500 advance¬ 
ment is a charge against, and now to be deducted 
£rom, the share of Mary Hall, so that her children 
(Mrs. Ellery, Mrs. Hoffman and George Emmert) 
take their mother’s share of the remaining corpus only 
after the $9,500 has been deducted, is the case of John 
W. Treadwell & another, Executors v. Thomas F. 
Cordis & others, 5 Gray 341, decided by the Supreme 
Judicial Court of the State of Massachusetts. In that 
case, as in the one at bar, there was a Bill in Equity 
by the executors and trustees of the will of Thomas 
Cordis to obtain the advice and direction of the court. 

After specific devises and legacies, etc., the testator 
set up a trust with the residue of his estate, expressed 
in the following terms (from his will): 

“And the rest, residue and remainder of my 
estate, real, personal and mixed, not hereinbefore 
otherwise disposed of, after payment of my just 
debts, funeral charges, and charges of settling my 
estate, as well as the charges of my executors here¬ 
inafter named and appointed I hereby give, devise 
and bequeath to my executor hereinafter named 
and to the survivors and survivor of them, and the 
heirs and assigns of such survivor, to, upon and 
for the uses, intents and purposes, and with and 
subject to the powers, provisos, conditions and 
limitations hereinafter mentioned and expressed, 
of or concerning the same, that is to say, to the 
use of my said executors and administrators or 
such survivors and survivor of them, and the heirs, 
executors and administrators of such survivor, for 
and during the lives of my said four sons, Thomas 
Frederick, Francis Temple, Edward and Clarence 
Russell, and the life of the longest liver of my said 
four sons, upon the special trusts, however, that 
my said executors, and the survivors and sur- 
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vivor of them, and the executors and administra¬ 
tors of such survivor shall and do, during the 
lives of my said four sons, and the life of the 
longest liver of them, take and receive the rents 
and profits accruing, and that shall from time to 
time accrue, from the real estate, and therewith 
make all necessary repairs and improvements and 
pay all taxes, insurance, and other necessary 
charges and expenses in and about the same, and, 
after all such payments deducted, shall, as soon 
as received, and as often, pay over the residue of 
such rents and profit to my said four sons, during 
their joint and several lives, in equal proportions, 
to and for their respective sole and separate use 
and benefit forever; and, after the decease of one 
or more of my said sons, so long as either of them 
shall live, then shall pay over the proportion that 
such deceased son or sons would have been en¬ 
titled to receive, or such rents and profits, had he 
or they been living, to the legal heirs of such de¬ 
ceased son or sons.” * # * 

“And upon the further trust to pay over all 
the dividends and income of said stocks, over and 
above the costs and charges of my executors and 
trustees in, or about, or relating to the said trusts, 
or any of them, as fast as they shall be received, 
in equal proportions to each of my said four sons, 
during their lives, and the life of the survivors 
and survivor of them, and, after the decease of 
one or more of my said four sons, to pay over the 
proportion thereof to which said deceased son or 
sons would have been entitled, if living, to the 
then legal heir of such deceased son or sons, to 
and for their respective sole and separate use and 
behoof forever; and, upon the decease of all my 
said sons, upon the further trust, and to the use 
of the legal heir of my said four sons respectively, 
in equal proportions, by right of representation, 
and their respective heirs, executors, administra¬ 
tors and assigns forever, to their sole use and 
behoof forever. 
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“And I hereby direct, and the devises and be¬ 
quests to my executor as above are upon the spe¬ 
cial trusts, that they, and the survivors and the 
survivor of them, and the heirs, executors and ad¬ 
ministrators of such survivor, after the death of 
all my said four sons, do and shall convey, assign 
transfer and set over said real estate and stocks 
to said heirs of my said four sons respectively, in 
the proportions above named, by right of repre¬ 
sentation, to have and to hold the same to them 
respectively, and to their respective heirs, execu¬ 
tors, administrators, and assigns, to their sole use 
and behoof forever. 

“Thirdly —And it is my will, and I do hereby 
direct, that all sums charged against either of my 
children in my books shall be first deducted from 
what they respectively would be entitled to re¬ 
ceive by virtue of this my will, and the balance 
only shall such child be entitled to receive of the 
devises, and bequests heretofore made. But this 
is not intended to embrace the sums hereinbefore 
given to my sons, as advanced to them and 
charged in my books as hereinbefore mentioned, 
except as is hereinbefore mentioned. * * *” 

The bill averred that the only heirs at law of the 
testator were his four sons; and that Thomas, Francis 
and Edward were charged in the books of the testator 
with large sums of money, as advanced to them, beyond 
the sums specifically given to them in the will; that they 
contended that said sums so charged were not to be 
paid out of the income, but were to be deducted from 
their respective portion of the principal; and also 
claimed, after said deduction from the principal, all 
the rent and income of their respective shares, received 
by the plaintiffs since the death of the testator, or here¬ 
after to be received; that among the papers of the testa¬ 
tor were various promissory notes, drafts or evidences 
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of debt, signed by each of the four sons, all or many of 
which were alleged by them to have been given for or 
on account of sums also charged to them in the testa¬ 
tor’s books; and that the mode in which said charges 
were entered in said books was confused, and a subject 
of controversy with each of the sons; and that Thomas 
and Edward had no issue, and Francis had one minor 
son, and Clarence two minor daughters. All said sons, 
and grandchildren, were made parties to the bill, and 
answers were duly filed in behalf of all of them, sub¬ 
stantially admitting the facts stated in the bill. 

The case was set down for hearing on bill and 
answers. The Court said: 

“The object of the bill, on the part of the plain¬ 
tiffs and executors, is to obtain the advice and 
direction of the court of equity, in the execution of 
several trusts annexed to their office of executor 
by force of said will, the proper execution of said 
trusts depending, as they allege, upon the just con¬ 
struction of several clauses and provisions con¬ 
tained in said will, upon which important questions 
arise, and that, without such direction and advice, 
they cannot safely proceed in the execution of said 
trusts, and in the settlement of said estate. * * *” 
“The testator, by his will, after directing all 
debts and charges on his estate to be paid, and 
after giving several specific legacies and annuities, 
some of which legacies are made payable when the 
legatees shall arrive at the age of twenty-one years, 
gives the rest and residue of all his real and per¬ 
sonal estate to his executors in fee, and upon the 
trusts therein specified; # # *” 

The Court further stated that the purpose of 
testator— 

“seems to have been to make his four sons ulti¬ 
mately the recipients of his bounty, and of the 
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estate intended for them, in substantially equal 
proportions, taking into consideration, as part of 
such bounty, the sums which they had gratuitously 
received of him at the time of making his will, or 
might receive of him during the further continu¬ 
ance of his life, which might, of course, be uncer¬ 
tain sums, dependent on further events and 
contingencies. To secure their equalization of ad¬ 
vances, which the sons had received, or should have 
received of him at the time of his decease, as gratu¬ 
ities and advances, he seems to have fixed the sum 
of $20,000 as a standard computation, directing 
that those who had received more than that sum 
should be accountable for such excess, with interest 
to the time of his decease; and those who had re¬ 
ceived less than that sum should be entitled forth¬ 
with to a sum of money sufficient to make up such 
advances to the sum of $20,000.” * * * 

“4. But the most important, and by far the most 
difficult question arising out of this will is, whether 
the surplus advances made by the testator to either 
of his sons, over the sum of $20,000, and with which 
the will manifestly intends to make them in some 
form chargeable, shall be taken out of the income 
which, under the trusts of the will, is to be paid to 
them respectively; or whether they shall, in the 
first instance, be a charge upon the equal quarter 
part of the residue, set apart in the hands of the 
executors and trustees, first to pay the net income 
to such son during his life, and at his decease to his 
heirs, until the decease of all the sons, then the 
principal of such share to the heirs of such son. 

“The question arises upon the clause marked 
* thirdly 9 amongst the trusts on which the property 
is given to the executors. 

“The argument is, and it certainly is entitled to 
great consideration, that all which each son would 
be entitled to receive, by virtue of the will, was a 
pecuniary legacy, payable presently, of $20,000, 
and his share of the accruing income to be collected 
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by the trustees and received through them; so that, 
in regard to either son who had been advanced over 
$20,000, the surplus should be reimbursed, princi¬ 
pal and interest, out of such payments of income 
only, until the whole of such surplus advances 
should be reimbursed to the estate. Upon this con¬ 
struction, it is obvious that a son who received 
advances to a considerable amount beyond $20,000, 
should the interest and principal be charged upon 
his share of the income, might remain several 
years, and, looking at the uncertainty of the dura¬ 
tion of life, even his whole life, without receiving 
a dollar of his father’s estate. It is suggested in 
the argument, that possibly the testator might 
choose to have the shares accumulate, by these 
applications of the income coming to the sons, for 
the benefit of his grandchildren; and that, if he 
chose, he had a right to give his estate in that 
direction. But this would not necessarily inure to 
the benefit of grandchildren; the shares, upon the 
decease of all the sons, are to go to their general 
heirs; these may be their lineal descendants or 
collateral heirs”. * * # 

On consideration of the foregoing the Court con¬ 
cluded and decided as follows: 

“We are therefore of opinion that the surplus 
of each son’s advances is to be deducted from his 
one-fourth part of the residue as formed, and not 
from his share of the income to accrue and be paid 
over afterwards by the executors. 

“The effect of this construction, we think, will 
be to render the four sons participants, in equal 
shares, in their father’s bounty, including in this 
term, as we think the testator intended, as well 
what he should have advanced and given them 
respectively during his life, as that intended to be 
given for their benefit, and that of their respective 
heirs, by his will. 
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“It is said that this will be irreconcilable with 
other clauses of the will, namely, that the income 
be paid to the four sons ‘in equal proportions.’ 
This, we think, does not mean in equal aliquot parts 
or quarters, but in proportions equalized or made 
equal, by charging advances, previously made, to 
those who had received them, deducting them from 
their shares, and replacing the amounts thus ob¬ 
tained as a part of the estate to be divided. 

“So in the clause directing the executors and 
trustees, after the death of the four sons, to convey 
all the property to their respective heirs in ‘the 
proportions above named,’ by right of representa¬ 
tion. By the terms ‘Proportions above named’, we 
understand a proportion equalized and determined, 
by charging to each, for the general benefit, the 
surplus of his advances over $20,000. 

“On this construction, the four sons and their 
respective heirs do substantially share equally in 
their father’s estate, including, in ‘Estate’ to be 
thus shared, as well that which was given them in 
this lifetime, as that given them by his will. * * •” 

Followed in Cummings v. Bramhall, 120 Mass. 

552. 

In the case of White's Heirs v. White's Administra¬ 
tors, 33 Ky. 374, the will of John White, after the pay¬ 
ment of his debts, specifies the amount of advancements 
made to each of his children; directs them to be first 
equalized out of his estate, and the balance to be equally 
divided between them, making their positions equal 
including the advancements. In the case at bar it is 
clearly evident from the entire will that the testatrix 
was seeking to make the same equality between her 
children. In the White case the Court said:— 

“We are satisfied that the advancements should 
be equalized, and the portion of each legatee made 



equal, out of the principal of the estate. They are 
to be made equal out of the estate, which consti¬ 
tutes the 'principal , and not out of the accumulating 
profits or interest accrued after the death of the 
testator. The testator surely had an eye to equal¬ 
ity out of his estate, as he left it at his death, and 
not out of accumulating interest upon the same 
accruing after his death.” 

Similar authority is found in the Appeal of Black- 
stone, 64 Conn. 414 (30 Alt. 48) where the testator 
gave one-third of his estate to his wife, and the other 
two-thirds to his children, in certain proportions. The 
will provided that advancements made to the children 
were to be “embraced in the inventory,” and to be 
deducted from each child’s share. Held, that the in¬ 
come of the estate during distribution should be di¬ 
vided among the wife and children in proportion to the 
amount they would each have taken, computed at the 
time of testator’s death, and not in proportion to each 
one’s share in the estate, without considering the ad¬ 
vancements to them. Also followed is case of Smith v. 
Yancy, 81 Va. 80, wherein it was held “The debts due 
testator from William Smith and wife (nephew and 
nephew’s wife) * * * should be deducted from William 
Smith’s children’s share of testator estate.” (Debts 
“converted” by will into advancements). 

Since the will of Paulina Rocca shows clearly that 
the testatrix intended, and was striving for, equaliza¬ 
tion, effect should be given to that intention, and it 
cannot be so given unless the reasoning in the cases 
hereinbefore referred to is followed. 
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XVII. EQUALITY INTENDED BY TESTATRIX 
SECURED BY DECISION OF LOWER COURT 
WHICH FOLLOWED SOUND PRECEDENTS. 

It will be noted that unless Mary Hall’s share, de¬ 
volving upon the appellants herein be charged with 
the advancement of $9,500, then Mary Hall, and her 
children (the appellants herein) escape any accounting 
for such sum of $9,500, and the equalization scheme 
so clearly found within the four corners of the will is 
destroyed. 

In considering either or both of the above questions, 
and following the principles of Tome Institute v. Ship- 
ley, supra, which requires that effect being given to 
the intent of the testatrix, appellees reiterate that, as 
to the six trusts, there is clearly shown an intent to 
treat equally the testatrix’s children, each taking a 
one-sixth interest of the income, and then their chil¬ 
dren per stirpes and not per capita, to and through 
the distribution of the corpus of the estate. (See pro¬ 
visions of will in toto). It is submitted that there could 
not, and would not, be such an equalization unless the 
share of Mary Hall is adjusted as to principal by de¬ 
duction from that share alone and as to interest from 
the date of death of the testatrix. 

Note that the testatrix did not say that this advance¬ 
ment should be charged against Mary’s “income,” but 
specifically says against “Mary’s share” and it is 
Mary’s share which goes to the appellants and which 
therefore is subject to the charge so directed by the 
will. 

In view of this, and of cases cited heretofore it is 
submitted that the appellants, Ellery and Hoffman, 
cannot, and do not, avoid any of the incidents which 
attach to the taking of Mary Hall’s share as repre¬ 
sentatives of Mary Hall. 


XVIII. MEANING OF WORDS “CHARGING 

(MARY’S SHARE).” 

With further reference to the expression used in the 
first paragraph of the will—“(charging Mary’s share 
with said advancement) ” it seems that ordinary under¬ 
standing and meaning of the word “charging” should 
be sufficient so that it be taken to mean that the $9,500 
advance was (by the direction of the will) a 
lien or incumbrance to be satisfied and paid out of 
Mary’s share when Mary’s share (of the corpus—not 
income because income was currently paid to Mary and 
not accumulated) passed to whoever might be entitled 
to the remainder. In further support of this view 
“charge” is defined in Bouvier’s Law Dictionary as 
“a lien , incumbrance, or claim which is to he satisfied 
out of the specific thing or proceeds thereof to which 
it applies.” As hereinbefore stated “share” refers to 
corpus because, if “income” was to be charged instead 
of “corpus” the word “income” would have been just 
as easy to use and more specifically descriptive. 

XIX. CONCLUSION. 

It is therefore respectfully submitted (a) that inter¬ 
est w r as properly charged upon the advancement be¬ 
cause it is necessary to bring about the equality in¬ 
tended by the testatrix; that the reference to interest in 
the will was not intended to prohibit its collection; that 
a binding agreement to pay interest by the only party 
who can complain was executed and performed by her, 
and (b) that under the principles enunciated in Tome 
Institute v. Shipley, supra, cited by the appellants, as 
well as the several cases called to the attention of this 
court by the appellees, the advancement is chargeable 
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against the appellants * share of the corpus remaining 
now and was not chargeable against the life-tenant and 
(c) even if the interest herein mentioned were improp¬ 
erly charged (which is denied by appellees) the appel¬ 
lants are not in a position to have the same used for 
their benefit in this proceeding in the manner they are 
seeking. 


Respectfully submitted, 

James C. Wilkes, 

Byron G. Carson, 

Attorneys for 
Vera L. Rocca, 

Irene M. Rocca, 

Nellie R. O’Hanlon, 

Leo J. Rocca, 

Raymond P. Rocca, 

Blanche R. Herbert, 

Vivian R. Rocca, 

Eugene L. Rocca, 

Roma L. O’Hanlon, 

Appellees. 

James E. Artis, 

Attorney for 

Claude M. Rocca and Della E. 
Rocca, Admnx. of estate of D. 
Carroll Rocca, deceased, 

Appellees. 
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BRIEF ON BEHALF OF APPELLEE, THE WASH¬ 
INGTON LOAN AND TRU$T COMPANY, SUB¬ 
STITUTED TRUSTEE UfrDER THE LAST 
WILL AND TESTAMENT OF PAULINA 
ROCCA, DECEASED. 


Arthur Peter, 

Arthur| C. Keefer, 
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IN THE 


Wlnittb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 
April Term 1939 


Number 7426 


Mary V. Ellery, et al., Appellants, 

v. 

The Washington Loan and Trust Company, substi¬ 
tuted trustee under the last will and testament of 
Paulina Rocca, deceased, et al, Appellees. 


BRIEF ON BEHALF OF APPELLEE, THE WASH¬ 
INGTON LOAN AND TRUST COMPANY, SUB¬ 
STITUTED TRUSTEE UNDER THE LAST 
WILL AND TESTAMENT OF PAULINA 
ROCCA, DECEASED. 


STATEMENT. 

Appellee, The Washington Loan and Trust Com¬ 
pany, substituted trustee under the last will and testa¬ 
ment of Paulina Rocca, deceased, filed in the District 
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Court of the United States for the District of Colum¬ 
bia its bill of complaint for the construction of the will 
of Paulina Rocea, and prayed, inter alia, that it be in¬ 
structed by the Court as to whether the interest of the 
children of Mary Hall in the real estate and personal 
property of the estate of Paulina Rocca should be 
charged with the sum of $9500.00 advanced to Mary 
Hall by Paulina Rocca. All of the beneficiaries of the 
estate were made parties defendant in these proceed¬ 
ings and the appellants herein deny that their inheri¬ 
tance is chargeable with the advancement. After hear¬ 
ing and by decree of the Court below, it was decreed, 
inter alia, that the sum of $9500.00 due Mary Hall 
should be thrown into hotchpot in the distribution of 
the estate of Paulina Rocca and charged against the 
one-sixth share Paulina Rocca devised and bequeathed 
under the provisions of her will to Mary Hall and her 
children (R. 49). 

i Appellants noted certain exceptions to the decree 
(R. 50). Thereafter the cause was referred to the 
Auditor pursuant to paragraph 6 of the decree (R. 
50) and an order ratifying the Auditor’s Report and 
directing distribution was filed on the 18th dav of 
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April, 1939 (R. 51, 52, 53). The appellants gave notice 
of their appeal from the order ratifying the Auditor’s 
Report and directing distribution on the 2nd day of 
May, 1939 (R. 53, 54, 55). 

The questions presented in this appeal are: 

i 1. Whether the interest of the children of Mary Hall 
in the real estate and personal property of Paulina 
Rocca should be charged with the sum of $9500.00 ad¬ 
vanced to Mary Hall by Paulina Rocca. 

2. Whether the advancement of $9500.00 made by 
Paulina Rocca to Mary Hall bore interest. 
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3. Whether the advancement of $9500.00 was satis¬ 
fied by Mary Hall to the extent of $8216.05, deducted 
from her share of income by the executors and trustees 
of the estate of Paulina Rocca from 1907 to May 1, 
1937. 

STATEMENT OF POSITION OF THIS APPELLEE. 

From the beginning of the litigation, this appellee 
has remained and still is absolutely neutral in the con¬ 
troversy which has arisen. Both the appellants and 
the appellees are represented by able counsel who have 
prepared briefs setting forth fully the contentions of 
their respective clients. 

Respectfully submitted, 

Arthur Peter, 

Arthur C. Keefer, 
Attorneys for The Washington 
Loan and Trust Company. 
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IN THE 


Amtell States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA. 


April Term, 1939. 


No. 7426. 


Mildred V. Ellery, Mabel Hoffman, Appellants, 

v. 

The Washington Loan and Trust Company, Substi¬ 
tuted Trustee under the Last Will and Testament 
of Paulina Rocca, Deceased, et al., Appellees. 


APPELLANTS’ REPLY BRIEF. 


This litigation arose when The Washington Loan 
and Trust Company, substituted trustee under the 
Will of Paulina Rocca, deceased, filed this suit for 
construction of her Will and for instructions regard¬ 
ing the division and distribution of her estate among 
remaindermen; all of the life tenants having died. 
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(1) Paulina Rocca died September 4,1907, leaving a 
Will dated September 29, 1905, by which she devised 
her estate to her son John B. Rocca, as trustee, to 
hold in trust for the purposes therein set forth. 

Immediately upon Mrs. Rocca’s death the questions 
arose (1) whether Mrs. Rocca had “by the terms of 
her Will” charged the advancement of $9500 against 
the share which passed under the Will to her daughter 
Mary Hall, or against the share which passed under 
the Will to her grandchildren—Mary Hall’s children, 
and (2) whether interest was chargeable thereon, 
when she said— 

“And whereas I have heretofore at the re¬ 
quest of my daughter Mary Hall advanced to her 
the sum of ninety five hundred dollars with full 
knowledge on her part that the same was to be 
accepted as an advance to her from my estate, 
now I direct that in ascertaining the amount of 
said residue of my estate said sum of ninety five 
hundred dollars (without interest) be included, 
said residue of my estate to be held by my said 
named trustee as follows: (Charging Mary’s 
share with the said advancement). 

“One-sixth thereof hold for the use of my 
daughter Mary Hall, and the income arising there¬ 
from pay over to her during her life, and on her 
death leaving children pay over said income to 
said children in equal shares, per stirpes and not 
per capita, until her youngest living child arrives 
at the age of twenty one years, and then pay over 
and convey the same in equal shares to said chil¬ 
dren.” 

And thirty-two years ago the trustee and Mrs. 
Rocca’s children agreed that “by the terms of the 
Will” she charged the $9500 against Mary Hall’s share 
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of the income of the estate and that it was to be de¬ 
ducted therefrom and Mary agreed to pay interest 
thereon. The agreement (R. 39) was reduced to writ¬ 
ing, signed and sealed, and filed in the Probate Court 
for perpetuation and enforcement as a binding and 
legal contract (R. 40-41). (Contract copied in ap¬ 
pendix.) 

For thirty-two years this contract was honored and 
respected by all concerned and The Washington Loan 
and Trust Company has operated under it since its ap¬ 
pointment as substituted trustee on August 25, 1915— 
twenty-four years. 

Notwithstanding that thirty-two years ago the con¬ 
tract supposedly settled for all time that Mary’s share 
of the income of the estate was “by the terms of the 
Will ’ ’ charged with the $9500 and that it was to be de¬ 
ducted therefrom, the trial Court upset this contract 
and by the appealed decrees has held and directed, con¬ 
trary to said contract, that the Will charged the $9500 
against Mary’s children’s share of the estate passing 
to them as devisees under the Will. 

It is a matter of grave importance to Mary Hall’s 
children whether “by the terms of the Will” the $9500 
is charged against the estate which their grandmother 
devised to them or whether it was charged “by the 
terms of the Will” against their mother’s share of 
the income from the estate. If it is chargeable against 
their devise they have to account to the trustee for 
the $9500 and it is deductible therefrom. 

The pivotal question in the case, therefore, is: 

Against whose share did Mrs. Rocca by her Will 
charge the $9500 when she said— 

“And whereas I have heretofore at the request 
of my daughter Mary Hall advanced to her the 
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sum of ninety five hundred dollars with full knowl¬ 
edge on her part that the same was to be accepted 
as an advance to her from my estate, now I direct 
that in ascertaining the amount of said residue of 
my estate said sum of ninety five hundred dollars 
(without interest) be included,' said residue of my 
estate to be held by my said named trustee as fol¬ 
lows: (Charging Mary’s share with the said ad¬ 
vancement) . 

“One-sixth thereof hold for the use of my 
daughter Mary Hall, and the income arising there¬ 
from pay over to her during her life, and on her 
death leaving children pay over said income to 
said children in equal shares, per stirpes and not 
per capita, until her youngest living child arrives 
at the age of twenty one years, and then pay over 
and convey the same in equal shares to said 
children.” 

In appellants’ original brief (p. 8) they called the 
Court’s attention to the fact that Courts are reluctant 
to overturn contracts construing Wills, especially after 
they have been accepted and acted upon for nearly a 
third of a century, and in support thereof cited various 
Cases, one being Starr v. Starr, 132 N. Y. 154, 159, 30 
N. E. 384, where the Court said— 

“Whilst the grandchildren, as remaindermen, 
may not be bound by the contract entered into by 
their parents as life tenants, the construction 
adopted therein has been accepted and acted upon 
for so many years and is so eminently just that 
we should not feel justified in overturning the 
same, when the provisions of the Will are reason¬ 
ably capable of the construction given and so 
acted on.” 


However, to apply the law of that case to the con¬ 
tract in this case it is necessary to determine whether 
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the provisions of Mrs. Rocca’s Will regarding the ad¬ 
vancement are reasonably capable of the construction 
reached and given them thirty-two years ago. 

Looking at the Will prospectively, it cannot be gain¬ 
said that the provisions of the Will are not reasonably 
capable of the construction then given them in the con¬ 
tract. 

Paraphrasing the Will we think that what Mrs. 
Rocca said and directed regarding the advancement 
was— 

At my daughter Mary Hall’s request I have 
advanced her $9500 out of my estate. Mary un¬ 
derstood when I advanced her the $9500 that it 
was on account (or in anticipation) of what she is 
to receive under my Will. In other words Mary 
understands that she is not to have what I am giv¬ 
ing her under my Will and the $9500 too. There¬ 
fore, inasmuch as Mary has received in advance 
$9500 of the income that I am giving her under 
my Will, I direct my trustee to withhold Mary’s 
share of the income until it aggregates $9500 
■when (without interest) it is to be added to my es¬ 
tate to make it whole again. When this is accom¬ 
plished Mary is then to begin to receive the in¬ 
come which I have given her under this Will. By 
this arrangement my children are placed on an 
equality—one gets no more than the other—and 
my estate becomes whole again for eventual equal¬ 
ization and division among my grandchildren, to 
whom I devise it in fee. 

And it is a fact that Mary Hall lived long enough to 
pay, and did pay to the trustees under the Will, more 
than $9500 out of her share of the income. If the 
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trustees had followed the direction of the Will by 
11 charging” to and 'withholding from Mary all of her 
income until the $9500 had accumulated and become a 
part of the trust estate instead of charging and col¬ 
lecting from her interest of $10,954.73, Mary Hall 
would have complied to the letter with her mother’s 
Will. But the trustees’ default or devastavit affords 
no legal ground for now deducting and charging the 
$9500 against Mary Hall’s children’s share of their 
grandmother’s estate which passes to them as devisees 
under the Will and not by inheritance through their 
mother. 

Appellants do not stand alone in beseeching the 
Court to uphold the thirty-two year old contract be- 
, cause appellees, under the vivid heading “EQUITIES 
INVOLVED — THIRTY YEARS ACQUIES¬ 
CENCE,” at p. 13 of their brief, discuss the contract 
i and point out its bona tides and the good faith under 
I which it was made, its manifest fairness and the ac¬ 
quiescence in it by all parties concerned for thirty-two 
years, and conclude by saying— 

i “It is respectfully suggested that the Court 

should not reverse a course of dealing agreed 
upon and followed, extending over thirty-two 
years, except and unless coinpelling reasons are 
established therefor.” (Italics ours) 

Therefore, regardless of whether the Court now 
i takes a different view of the intent and meaning of 
j the advancement clause, it is agreed by the appellees 
and the appellants that the contract should be upheld 
if the Will is susceptible of the construction given it by 
the contract. If the Court is satisfied that the contract 
, reasonably construed the Will insofar as it pertained 
to the charging of the $9500 against Mary’s share of 
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the income, then the contract should be upheld and 
the appealed decrees, which directed that* the $9500 
be charged against and deducted from the share of 
Mary Hall’s children, should be reversed. Likewise, 
(regardless of the contract), if the Court now con¬ 
strues the Will as “charging” the $9500 against Mary 
Hall’s income of the estate, the appealed decrees 
should in that case be reversed. 

(2) The provisions of the 1929 Code of the District of 
Columbia pertaining to advancements, viz, s. 249, Title 
25, and s. 287, Title 29, do not apply in this case for 
the reason that nothing passes to Mary Hall’s chil¬ 
dren by inheritance from or through her—Mary Hall’s 
children take solely as devisees from their grand¬ 
mother and as remaindermen under her Will. 

(3) The “hotchpot rule” applies only to cases of 
intestacy and inasmuch as Paulina Rocca died testate, 
it is inapplicable in the division of her estate. In Gib¬ 
son v. Johnson, 331 Mo. 1198, 56 S. W. (2d) 783, 88 
A. L. R. 369, the Court said— 

“The authorities in this and other jurisdictions 
uniformly hold that in case of testacy the will of 
the testator is the only law of distribution, and the 
rule as to advancements is inapplicable. (Cita¬ 
tions) The doctrine of advancement is, as has 
been pointed out, based on the assumed desire of 
the donor to equalize the distribution of his estate 
among his children. Hence the very foundation of 
the rule prevents the doctrine from applying un¬ 
less the ancestor dies wholly intestate, and such is 
the general rule in the absence of statute, both in 
England and in the United States. The reason 
for this rule is obvious. If it were otherwise, it 
would be impossible for one to make a will which, 
in cases of partial intestacy, would give to one 
heir more than to another. The testator is con- 
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clusively presumed to have considered the ad¬ 
vancements and the bequests made in the will col¬ 
lectively, and to have made distribution as he in¬ 
tended to make it. He need not treat his heirs or 
devisees as standing on an equal footing, and may 
give to one more than to another, or may equalize 
the matter, as he sees fit in his will. When the an¬ 
cestor makes his will, he expresses his intention 
as to equalizing his estate, and his desires should 
be followed. The rule that the doctrine of ad¬ 
vancements will not apply unless the donor dies 
wholly intestate means that the donor must die 

intestate as to both real and personal property. 
# * # > > 


Respectfully submitted, 

David A. Hart, 

George C. Gertmax, 
Attorneys for Appellants. 
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APPENDIX 

Supreme Court of the District of Columbia 
Holding a Probate Court 

No. 14,704 
Adinn. Doc. 37 

In re Estate of Paulina Rocca, Deceased. 

Articles of agreement made this 31st day of Decem¬ 
ber, A. D. 1907 by and between John B. Rocca, Daniel 
Rocca, Giovanni Rocca, David Rocca and Mary Hall al) 
of the City of Washington, District of Columbia, and 
Jennie Nassano, of the City of Philadelphia, State of 
Pennsylvania, parties of the first part and Mary Hall 
of the City of Washington, District of Columbia, party 
of the second part, devisees of Paulina Rocca, de¬ 
ceased, witnesseth; 

45 Whereas the said Mary Hall owes to the es¬ 
tate of Paulina Rocca deceased, the sum of Nine 
thousand five hundred ($9,500.00) dollars money ad¬ 
vanced to her by the said deceased, the said sum bear¬ 
ing interest at Six ( 6 '%) per centum per annum, which, 
said sum under the terms of the will of the said de¬ 
ceased is to be deducted from said Mary’s share of the 
income of said estate as one of the devisees of the said 
will. 

Now therefore, in consideration of One ($1.00) Dol¬ 
lar and other good consideration, it is hereby agreed 
by the parties hereto, devisees under said will that the 
interest charge upon said indebtedness shall be re¬ 
duced from Six (6%) per cent to four (4%) per cent 
and instead of paying the said Six (6%) per interest, 
in the future, she is to pay but four (4%) per cent, 
which is to be deducted from her share of the income 
of said estate. 

And it is further agreed that the original of this 
agreement be placed in the hands of John B. Rocca, 
Executor and Trustee of the last will and testament 
of the said Paulina Rocca deceased as a notice and au¬ 
thority to act under this agreement as above written. 



